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In Reply to Oppositions Statement of Relevant Facts and Proceedings 
  

The court is confronted with a record showing an illegally detained defendantôs 

attempt to exercise what rights he could, to defend against a 20 count felony 

indictment charging an experienced accountant, having no prior criminal 

convictions, with tax fraud. What is clear is that the due process violations in that 

prosecution vitiate any conviction. 

The opposition misstates many material facts and proceedings relevant to this 

appeal in a self serving way. Size and time constraints being limited, only some are 

covered in this Reply. But, one particular fact Stephan J. Baczynski (Baczynski, 

Opposition) accurately references, began a glaring series of structural defects. 

Denial of Counsel at ñArraignmentò began Chain of Structural Defects  

 

Under federal law Arraignment is a critical stage;
1
 a sine qua non, to the trial itself, 

therefore, the accused has the right to assistance of counsel ï Hamilton v. Alabama, 

368 U.S. 52, 54, +n. 4 (1961),
2
 Federal Rules of Criminal Procedure, Rules 10 and 

11.
 
Magistrateôs are not empowered to hold arraignments on felony indictments 

upon initial appearance, but instead must inform the defendant of his right to retain 

counsel, allow reasonable time and opportunity to consult counsel, the general 

                                                 
1
 Crain v. United States, 162 U. S. 625, 643-645 (1896), cf. Garland v. State of 

Washington, 232 U.S. 642, 646-7 (1914) 
2
 The Court has identified as ócritical stages' those pretrial procedures that would 

impair defense on the merits if the accused is required to proceed without counsel. 
 

file://us/162/625/case.html
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circumstances of how to secure pretrial release, and shall conditionally release or 

detain as provided by statute. Rule 5(a)(c), id. 

Baczynski admits in his Opposing Brief (OB-xx) that Dettelis was arraigned 

before the Magistrate without counsel at initial appearance (OB-11, GA-30, 5/1/03 

minute entry 4). I also, raise this issue in my Brief (B-xx), which makes out the 

violation (B-12-13, 36, 49-50). At this first appearance I attempted to assert my 

rights to retain private counsel, so I could know what the retainer might be, 

reasonable time and opportunity to consult counsel, and get a conditional release 

and continuance (ñdelayò, T-6-8)
3
 to retain counsel (T-2-13). The record of this 

critical trial stage shows complete denial of the right to assistance of counsel at 

arraignment. Powell v. Alabama, 287 U.S. 45, 68-69 (1932). On 8/17/05 I objected 

to failure to hold a Rule 10 arraignment before a district court judge with the re-

submitted motion to dismiss for illegal detention et al.
4
 Rules 5, 10, id.  

 A trial is unfair if the accused is denied counsel at a critical stage. United 

States v. Cronic, 466 U.S. 648, 659, +n. 25 citing cases (1984). In this case counsel 

was denied while a 20 count felony indictment was read against me in open court 

by a hostile prosecutor, a plea was entered on my behalf, the prosecutor moved for 

detention pending trial under §3142(e) based on a feeling of flight risk, the motion 

                                                 
3
 ñT-xxò stands for pages of Relevant Pretrial Transcripts submitted with my Brief 

4
Dkt#131, omnibus motion, 8/17/05, pp5-6, 16-17, T-167, B-31-32, n. 46-47 
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was granted with no showing, all without counsel, and no waiver (T2-5). Gideon v. 

Wainwright, 372 U.S. 342, 343-5, (1963). The results were a disaster. Such denial 

of counsel is indeterminate, unquantifiable constitutional error requiring reversal. 

Id; United States v. Gonzalez-Lopez, 548 U.S. 140,148-50 (2006). This point is an 

element of issue A, not depending on whether the detention was legal, yet it is not 

answered in Point III. B-49-50, OB-11-12, 35-7 

In Reply to Point I that no manifest injustice will occur if Issue H trial Error 

challenges are waived 
 

Trial evidence in this case cannot be relied upon because the jurors were allowed to 

hear evidence untested by a constitutional adversarial process to determine 

reliability. T-169-171, see e.g., Crawford v. Washington 541 U.S. 36, 61-62 (2004). 

This contention is demonstrated in the Relevant Facts and Issue A sections of 

Appellantôs Brief. 

Issue H errors are preserved trial objections under the Federal Rules of Criminal 

Procedure, Rule 51 or the Federal Rules of Evidence, Rule 103. TT__
5
  

Baczynskiôs cites deal with harmless error v. plain error doctrine and do not apply.  

Injustice could occur if these issues are deemed waived. The so called evidence 

was not subjected to a constitutionally protected trial process, so the issue of 

sufficiency cannot be reached. The court should first decide whether the trial 

framework is free from structural defects before trial error is briefed. B-63-64 

                                                 
5
 ñTT-xxò stands for ñoriginal recordò page numbers of Trial Transcripts 
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There is and always was Serious Contention that Dettelis is innocent  

 

My Brief more than ñhint[s]ò that I am innocent of ALL charges, including the 

powers of attorney counts 17-20 (26 I.R.C. §1001(a)(3)). B-7, OB-21.  

The Testimony of the ñSummary Witnessò 

 

I objected to Steve Cornwall being called as a witness in this case, TT-899-903, 

and to his testimony calculating a ñtax lossò, TT-925-7. Standby counsel Murray 

had also expounded this objection in limine, Tr.11/17/05,10:02a.m.pp23-25. The 

summary witness was introduced as an experienced Revenue Officer employed 

with the Internal Revenue Service, having ñexperience with these types of returnsò. 

He appeared like an IRS expert, but never qualified, giving strong impressions that 

the filings were false, while cloaked as a summary witness. My rights to find and 

pay my own qualified experts, to refute Cornwall and support my defense were 

interfered with so I could not bring any in or interview IRS employees actually 

involved with the returns (issue A, B, H).  

In Reply to Point II Speedy Trial Act Issue F, and Indirect Response to Issue A 
 

Speedy Trial rights were asserted pretrial in 2004 (B-22, 25). I moved to dismiss 

before trial under 18 U.S.C. §3162(a)(2) and Sixth Amendment Speedy Trial. I 

made a showing time had expired so escape the statutory waiver provision; the 

prosecutor must account for time exclusions under 3161(h). B-62-3, OB-31, GA 
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46, Dkt#153, defense motion 11/15/05.
 6

  My inability to comply with the courtôs 

request to file an affidavit in two weeks during the trial while pro se and detained 

does not waive the right already asserted, or relieve the prosecutor of the statutory 

accounting. See 18 U.S.C. §3162(a)(2)  

Oppositionôs Point II does not respond indirectly, as it purports, to Issue A, 

motion to dismiss on illegal detention, Fifth Amendment Due Process, Sixth 

Amendment defense, and counsel of choice grounds. He does not answer the fact 

that failure to review this motion to dismiss (Dkt#91, 3/1/05) with objections to the 

Magistrateôs denial (Dkt#ôs 105, 107) that I then re-submitted (Dkt#131, 8/17/05) 

to the district court, is reversible error, B-31, 60-1. He ignores the fact that these 

included motions to dismiss for interference with discovery rights and legal access, 

although objections to the Magistrate dismissing these were filed. B-28-32, OB-31 

In Reply to Point III that I am not entitled to reversal of conviction on the 

ground that I was illegally detained prior to and during trial  

 

Baczynskiôs discussion materially misstates the issue I raise by missing the 

overriding fact demonstrated in my brief that the pretrial detention was illegal 

because it violated the Bail Reform Act, not just because it interfered with my Sixth 

Amendment counsel of choice rights, and trial protections (B-37-38, B-39-46, cf. 

OB-36). Those Sixth Amendment claims are a few resulting structural defects that 

                                                 
6
 I announced the number of days elapsed since initial appearance, that there was 

not enough excludable time, and that more than 70 had run off the clock. 
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render the verdict unreliable, as well as Baczynskiôs allegations of obvious guilt or 

ñoverwhelming evidenceò. The so called evidence could not be constitutionally 

investigated and tested in a proper adversarial proceeding so no such claims can be 

made. But if the pretrial detention was illegal for 24 to 31 months, the analysis can 

end there, reversal and dismissal is required on Fifth Amendment grounds alone 

(Issue E, infra) and does not have to extend into the resulting Sixth Amendment 

violations (Issue A). 

In Reply to B. Standard of Review and Governing Law 

 

The standard of review for a constitutional due process error on direct criminal 

appeal is de novo ( B-33). The Fifth Amendment prohibits the government from any 

deprivation of a citizenôs life, liberty or property without due process of law. The 

Eighth Amendment proscribes any excessive government response to court 

appearance concerns. Governing law for pretrial detentions and Release is The Bail 

Reform Act, 18 U.S.C. §3141 et seq., which must be applied in the least restrictive 

and reasonable manner called for, §3142(c)(1)(B). Pretrial release can be denied 

only in rare and exceptional circumstances, for compelling reasons, in specific 

classes of cases. United States v. Salerno, 481 U.S. 739, 752-754 (1987), Carbo v. 

United States, 82 S.Ct. 662, 668 (1962), review denied,  369 U.S. 868 (1962), 

United States v. El-Hage, 213 F.3d 74, 76-77 (2d Cir. 2000), United States v. 

Payden, 768 F.2d 487, 490 (2d Cir. 1985), in strict compliance with the BRA 
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pretrial detention provisions, Id. 

Due process of law commands pretrial release in most cases. 18 U.S.C. 

§3142(a) through (f). This insures the unhampered preparation of a defense, and 

prevents the extended taking of liberty and property, and infliction of punishment
 

without due process.
 7
 Salerno, id at 748-51,  Bell v. Wolfish, 441 US 520, 534 n. 15 

(1979), Gerstein v. Pugh 430 U.S. 105, 114, (1975), Stack v. Boyle, 342 U.S. 1,4-7 

(1951), Hudson v. Parker, 156 US 277, 285 (1895), United States v. Bentvena, 288 

F.2d 442, 444 (2d Cir. 1961) 

 Analysis of the oppositionôs mootness, collateral order, and sole remedy 

claims, barring review of an illegal detention based issue on appeal of conviction, 

portrayed as a standard of review and governing law, reveal them to be 

inapplicable to the issues presented. OB-35-36 

In Reply to C. Oppositionôs Discussion 

 

In order to imprison a person prior to trial, the Government must comply with 

constitutional requirements, Gerstein v. Pugh, 420 U.S., at 114; Stack v. Boyle, 342 

U.S., at 5-6, and any applicable statutory provisions, 18 U.S.C. §§3141, 3142. In 

my case the Government failed to comply with the constitutional or statutory 

requisites to pretrial detention. 

Baczynski misrepresented my argument by asserting: 

                                                 
7
 The presumption of innocence also must be preserved, reflected and protected, 

Stack, id at 4, 6. This is acknowledged, in any DOJ pre-conviction press release. 
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ñDettelis seeks to persuade this court that by virtue of his being detained 

without bail, Dettelis was denied his Sixth Amendment right to counsel of 

choice. On that note, Dettelis apparently posits that the magistrate court 

and subsequently the district court were obligated as a matter of law to 

release him so he could pursue securing the lawyer he wanted.ò OB-36 

 

But, I actually argue that 1) the pretrial detention violated the BRA from the 

outset, this continued for over 30 months, was never cured, and therefore was 

unjust or illegal, and 2) interfered with my right to legitimate financial, business 

and legal resources otherwise available to me a) to retain counsel of choice, b) and 

caused me to limit my defense c) and directly impaired my ability to defend at 

trial. These are Sixth Amendment structural defects that render the trial results 

presumptively unreliable, requiring reversal with no showing of prejudice. B-2, 33-

36, 57-58, Issue A 

Baczynski says my claims are fatuous for two reasons, (OB-36). These 

alleged reasons are misrepresentations, unsupported by the record:  First, 

Baczynski misrepresents as follows; 

ñDettelis states in his brief that he had spoken with his counsel of choice 

who quoted him a retainer he could afford but that Dettelisô brother, 

contrary to Dettelisô instructions hired Edward Smith instead.ò OB-36 

 

He references page 13 of my brief, and concludes- ñThe pretrial detention order 

thus had nothing to do with Dettelisô choice of attorneys.ò Id. Turning to page 13 

of my brief we read;  

ñI instructed my brother John, via the jail house telephone, to retain 

Tommy Eoannou. He then spoke with Eoannou who told him he would 
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take the case and quoted him a retainer I could afford. John decided to get 

Ed Smith instead without consulting me.ò B-13
8
 

 

This is a very different story from what Baczynski portrays. The illegal detention 

cut me off from my resources and communicating with my counsel of choice about 

his retainer and I had to rely on my brother who made his own choice.  This 

condition of interference with retaining counsel of choice persisted through 2003 to 

trial in 2005. 

  Second: Baczynski claims that because the counsel of choice right is not 

absolute such violations are allowed if ña need is present and is difficult to fulfill in 

other ways.ò He points to Morgan where ña carefully tailored, limited restriction, 

on a defendantôs Sixth Amendment right to counsel is permissible.ò 
9
 OB-35-36 

But, Baczynski rests this claim on an un-cited, non-existent independent risk 

of flight determination allegedly made by Judge Arcara, and this misrepresentation 

is what he alleges warranted the ñlimited restrictionò of my Sixth Amendment right 

to no unjust interference with defense in this case. OB-37 

His brief makes no reference to such alleged risk of flight determination 

anywhere in his argument or relevant facts sections (OB-12-13, 17, 37). But he 

does misrepresent that Judge Arcara ñmodified the terms of Dettelisô releaseéò 

(OB-17). There were no terms of release to modify, only the Magistrateôs pretrial 

                                                 
8
 The record discloses Tommy Eoannou was Counsel of Choice. B-11-12, B-50-51 

9
 Morgan v. Bennett, 204 F3d 360, 367 (2d Cir 2000) 
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detention order. The record shows that when Judge Arcara heard the matter for the 

first time, in the §3145(b) review of that detention order, he promptly granted all 

release motions, set bail and expected I would be released. Judge Arcara made no 

independent flight risk finding on the two year record of pretrial detention. Instead 

he granted my motion to vacate the detention order, thus underscoring the fact that 

the detention was illegal. B-48 

Also, there is no relevant Appeals court §3145(c) Mandate to claim this court 

determined the legality of the detention. 

Morgan does not apply to this issue. Morgan held that a limited restriction 

barring defense counsel from informing the defendant that a witness was to testify 

on the following day did not violate his right to counsel, but the Court should not, 

absent an important need to protect a countervailing interest, restrict the 

defendant's ability to consult with his attorney. The countervailing interest was the 

need to protect the witness who was testifying.
10

 

 A 31 month deprivation cannot be compared to a 17 hour deprivation, but 

such an overnight bar on unrestricted access to counsel violates the constitution. 

Geders v. United States, 425 U.S. 80, 88 (1976), Morgan, Id at 367.  If trial 

appearance is the countervailing interest, Baczynski does not show why Fourteen 

Release conditions including any condition that the magistrate might find under 

                                                 
10

 Morgan, supra at 363-366 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1976142345&rs=WLW9.05&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2000063424&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=FDB3B624


 

Page | 11  

 

Title 18 U.S.C. §3142(c), could not be carefully tailored to meet that interest. And 

since there is no independent determination by the district court that I posed a 

serious flight risk under §3142(f) if released, his argument hangs on thin air. 

The contention that ña direct challenge to the terms of confinement constitutes 

the sole remedy available to a defendant alleging he was held illegally pretrial,ò or 

that once a conviction has been entered it will never be vacated on the basis of 

illegal detention pending trial is unavailing. OB-35-36 

Whether bail set after 2 years was excessive or not has little bearing on the 

issue. The legality of the 2 year detention has to be determined and the 

constitutional and statutory impact assessed. If such a pretrial detention cannot 

stand then the statutory violation alone vitiates the conviction. Also the second 

element of issue A is reached, whether being cut off from legitimate resources 

interfered with the counsel of choice right and whether defense was impaired 

and/or limited by the interference caused by illegal detention. If the second element 

is present prejudice is presumed and the trial cannot be relied upon. Reversal is 

required for the structural defect. 

Or, should that conviction stand because initial counsel failed to bring a §3145 

action, or because bail was set 2 years later while pro se? Does Baczynskiôs 

argument mean that an appeals court has no jurisdiction to review such a 
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constitutional claim on direct appeal of conviction? This courtôs determination,
11

 

and my objections appearing on the record with timely motions to dismiss on 

grounds of illegal detention being a due process error, and of defense interference 

caused thereby call for de novo appellate review.
12

 

The Hunt case does not provide authority for Baczynskiôs mootness review 

standard. Hunt was a 42 U.S.C. §1983 federal civil rights complaint in a state 

criminal proceeding granting declaratory and injunctive relief with respect to 

pretrial denial of bail under a provision of the Nebraska Constitution prohibiting 

bail in cases involving violent sexual offenses. 648 F.2d 1148, (8
th
 Cir.). Appeal 

was taken.
 
The Supreme Court held that following a defendant's conviction, his 

constitutional claim to his right to pretrial bail in a civil rights action brought 

before that conviction, was moot- where the defendant had not prayed for damages 

nor sought to represent a class of pretrial detainees because the case was not 

within the ñcapable of repetition, yet evading reviewò exception to the mootness 

                                                 
11

 05-4782-cr (Rel.), B-32 n. 49 
12

 Cf. OB-17, oppositionôs misrepresentation of no pretrial motion filing, cf. 

Dkt#91, I moved for dismissal pretrial on March 1, 2005 against a 22 month illegal 

detention and the Magistrate determined on April 26, 2005 that the motion was 

moot because the district court set bail the day before. I brought objections to the 

district court. The lower court or clerk erroneously sent the objections to the 

Second Circuit without a district court review. Finally, a blanket oral denial was 

made below with no written decision. I appealed interlocutory to this court. B-28-

32, n. 49 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.05&ifm=NotSet&fn=_top&sv=Split&tc=-1&docname=42USCAS1983&ordoc=1982109532&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=A51BFCE9
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1981120628&rs=WLW9.05&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=1982109532&db=350&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=A51BFCE9
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doctrine. 
13

 

My constitutional and statutory illegal detention claims are on direct criminal 

appeal and the ñcapable of repetition yet evading reviewò exception to the 

mootness doctrine is not applicable. This direct appeal is not a bail request that 

could be mooted by a conviction. See Hunt, id. n. 5. The interlocutory appeal of 

excessive bail, dismissed on procedural grounds, is moot now, but not the issues in 

this appeal. 05-2405-cr (Rel.), B-54-55 

The collateral order exception for bail proceedings to the final judgment rule, 

the subject of Flanagan,
 
does not bar a de novo constitutional claim on direct 

appeal of conviction such as denial of counsel of choice by unjust interference. The 

Flanagan case itself says so.
 14

  

ñAn order disqualifying counsel lacks the critical characteristics that 

make orders denying bail reduction or refusing to dismiss on double 

jeopardy or Speech or Debate grounds immediately appealable. Unlike a 

request for bail reduction, a constitutional objection to counsel's 

disqualification is in no danger of becoming moot upon conviction and 

sentence.ò Flanagan, at 266 

 

Flanagan further states, prejudice is presumed in violations concerning denial of 

counsel of choice, and these types of issues are effectively reviewable on appeal: 

ñPetitioners correctly concede that post-conviction review of a disqualification 

order is fully effective to the extent that the asserted right to counsel of one's 

choice is like, for example, *268 the Sixth Amendment right to represent oneself. 

See Faretta v. California, 422 U.S. 806 *** . Obtaining reversal for violation of 

                                                 
13

 Murphy v Hunt, 455 U.S. 478, 479-82 +n. 5 (1982) 
14

 Flanagan v. United States, 465 U.S. 259, 266-267 (1984) 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1975129837&rs=WLW9.05&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=1984108877&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=C6765F0D
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such a right does not require a showing of prejudice to the defense, since the right 

reflects constitutional protection of the defendant's free choice independent of 

concern for the objective fairness of the proceeding. See McKaskle v. Wiggins, 

[465] U.S. [168, 177], n. 8 *** ò Flanagan, 267-8 

 

This Court has already ruled interlocutory that the collateral order exception 

does not apply to this issue. United States v. Dettelis, 05-4782-cr (Rel.), (2d Cir. 

Mandate 3/23/2006). No matter what procedural tool was used to accomplish the 

interference of my trial rights, and conviction without due process of law, these are 

live claims. 

Gerstein v. Pugh
15

 does not provide a logical comparison to Baczynskiôs 

propositions that a constitutional claim based on illegal detention is foreclosed on 

appeal of a federal conviction or that a pretrial 18 U.S.C. §3145 proceeding is the 

ñsole remedy availableò to raise that claim. Baczynskiôs argument would result in 

the government being able to illegally detain anyone pretrial, as long as they were 

successful in convicting them. If the defendant were not able to achieve prompt 

release through §3145, or acquittal while illegally detained, such conviction could 

not be challenged relating to illegal detention, no matter what. OB-35-6 

A §3145 proceeding does not provide an avenue to challenge a final judgment of 

conviction. Therefore, according to Baczynski, a conviction can never be 

challenged based on illegal detention. But, this court has already decided that it 

lacks jurisdiction to review the motion to dismiss for illegal detention because a 

                                                 
15

 420 U.S. 103 (1975) 
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final judgment had not issued. B-32 +n. 49, Dettelis, supra, cf. OB-37 

Gerstein dealt with a constitutional claim to a judicial probable cause 

determination before extended pretrial detention was permitted, and the type of 

hearing required by the Constitution, Id., at 111.  The case was a 42 U.S.C. §1983 

federal civil rights class action against Dade County officials, requesting 

declaratory and injunctive relief for the hearing, not release, and was separate from 

the state criminal prosecution on the merits, Gerstein, id., 106-107. Subsequent 

conviction of the petitioners did not moot the action because it was capable of 

repetition, yet evading review. Id., at 111 and n. 11. Gerstein is not a review 

standard or governing authority in this case for the proposition that, ñOnce a 

conviction has been entered, it will never be vacated on the basis of illegal 

detention pending trial.ò  Id., at 119, OB-35-36 

The Supreme Court, in Gerstein, decided that the Fourth Amendment requires a 

prompt judicial determination of probable cause to extended restraint of liberty 

following arrest. That is now due process. Id., at 114, 125 

The Court mentioned that it was not retreating from the established rule that 

illegal arrest or detention alone does not void a subsequent conviction. Therefore, 

while those presently detained without a preliminary hearing could then challenge 

the probable cause of confinement, failure to hold a preliminary hearing would not 

vacate an otherwise valid state conviction obtained prior to the decision. The 
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defendants had no statutory right to the hearing under Florida law and raised no 

claim that Sixth Amendment or other rights were violated by the unconstitutional 

detention, cf. Scarbrough v. Dutton, 393 F.2d 6 (5
th
 Cir. 1968). Gerstein, at 119 

In Scarbrough, the Court upheld a conviction where the defendant was 

incarcerated seven months without a preliminary hearing because, 'The failure to 

hold a preliminary hearing, without more, does not amount to a violation of 

constitutional rights which would vitiate the subsequent conviction. Id. At 7 

The cases used by the Supreme Court in support of the rule that an illegal arrest 

or detention does not void a subsequent conviction, in a state case, deal only with 

illegal arrests and do not raise Sixth Amendment issues or complain that any other 

rights were lost in the criminal prosecution. In Frisbie v. Collins, 342 U.S. 519, 

(1952), violation of the Federal Kidnapping Act to bring the defendant into the 

courtôs jurisdiction did not violate trial protections; in Ker v. Illinois, 119 U.S. 436, 

(1886), a resident of Peru could not avail himself of international treaty rights 

against an illegal arrest/abduction in Peru, to face Illinois charges; because in both 

cases, the accused got a fair trial with constitutional protections. Cf. Pointer v. 

Texas, 380 U.S. 400, 401, 408 (1965) where confrontation rights violated during 

the preliminary hearing caused reversal, Hamilton v. Alabama, 368 U.S. 52 (1961), 

no counsel present where preliminary hearing was critical step in trial vitiated 

conviction. Gerstein at 119 
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Today preliminary hearings are routinely done in 24 hours of warrantless 

arrests, 48 hours is an outer limit, see Riverside v. McLaughlin, 500 U.S. 44, 56-8 

(1991). A brief period of detention has always been allowed to take the 

administrative steps incident to warrantless arrests. Gerstein, supra at 114 

Since, the preliminary hearing is now due process and, required by state rules or 

statutes, skipping the preliminary hearing without a waiver and without 

prosecution by indictment is a due process violation resulting in reversal of any 

subsequent conviction. Cf. Federal Rules of Criminal Procedure, Rule 5(c), 5.1. 

Also, it was reversible error to deny such statutory rights asserted by an accused, 

even before Gerstein, in those states where such right was the law. E.g., Triplett v. 

Commonwealth 212 Va. 649, 650-51 (1972)  

Likewise, the violation or denial of my repeatedly asserted rights under 

§3142(b)(c) and §4001(a) in this case vitiate conviction (GA-21-26) because the 

court was commanded by the statute to order release and never did. 

Neither Gerstein nor the cases it cites give any authority to block de novo 

review of a conviction for constitutional error involving an illegal detention that 

violated the federal BRA and hence due process, or interferes with counsel of 

choice rights, or caused a defendant to limit his defense by interfering with his 

legitimate otherwise available resources.
16

 There is no authority for the proposition 

                                                 
16

See United States v. Stein, 541 F.3d 130 (2d Cir. 2008), supporting Issue A 
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that once a conviction has been entered it will never be vacated on the basis that a 

defendant was illegally detained pretrial in any case. 

Since, Baczynskiôs review standards or governing law are not applicable here, 

he failed to refute a de novo application of the law to the facts concerning the 

substance of my constitutional and statutory claims.  

For instance, he did not meet the contention that the pretrial detention 

statutes could not apply to this case or defendant, even if the Magistrateôs findings 

were not erroneous (B-37-44). He does not discuss how the enumerated findings, 

1-5, of the Magistrateôs first order (SPA-X-XII) , or the essentially same narrative 

findings of his second detention order (SPA-XVIII -XXVIII) , legally or factually 

support a serious risk of flight under §3142(f) for which no release conditions 

would reasonably assure appearance.
17

 

ñThe Magistrate made his written detention order based on the submitted 

papers and hearings of May 1st, 6th and June 19th.  

His findings were; 

ñ1. The pretrial Services Report dated May 8, 2003 submitted by Lillian M. 

Cullen, United States Probation Officer for the Western District of New 

York is hereby incorporated into the record.  

2. The defendant traveled to three states after learning of the return of his 

indictment.  

                                                 
17

 See annexed Special Appendix (SPA), setting forth the relevant- Constitutional 

Amendments, Bail Reform Act, and Decisions and Orders, referred to in my Brief; 

Federal Rules of Appellate Procedure, Local Rule 32(d). 
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3. The defendant notified a mortgagor [sic] that he was relinquishing his rights 

to a recently purchase [sic] building which housed his residence and his 

business.  

4. The defendant returned to Buffalo and registered in a hotel by using a false 

name.  

5. The strength of the Governmentôs case.ò  B-37-38, SPA-XI  

 

He does not address the fact that the district court granted my motion to 

vacate the detention order and did not find §3142(e)(f) flight risk. B-48-49, SPA-

XXXVI -XXXVIII  

The plain language of the Bail Reform Act statute required release under 

3142(b)(c) not detaining under 3142(e).
18

 This court gives statutes a literal reading 

and applies the plain meaning of the words Congress has used, unless such reading 

yields an illogical or manifestly unintended result.
19

 I agree that the plain language 

of the statute controls its interpretation.
20

  Yet, the prosecution repeatedly moved 

for detention under §3142(e) throughout the pretrial period of 31 months.  

§3142. Release or detention of a defendant pending trial 

ñ (a) In General.ð Upon the appearance before a judicial officer of a person charged with an 

offense, the judicial officer shall issue an order that, pending trial, the person beð  

(1) released on personal recognizance or upon execution of an unsecured appearance bond, under 

subsection (b) of this section;  

(2) released on a condition or combination of conditions under subsection (c) of this section;  

(3) temporarily detained to permit revocation of conditional release, deportation, or exclusion 

under subsection (d) of this section; or  

                                                 
18

 §3142(a)(1)(2),(b)(c), cf. §3142(a)(3)(4),(d)(e)(f), SPA-II -VII  
19

 United States v. Whitley, 529 F.3d 150, 156 (2d Cir. 2008) 
20

 United States v. Ron Pair Enterprises, 489 U.S. 235, 240-41 (1989) 



 

Page | 20  

 

(4) detained under subsection (e) of this section.ò  

 

The Magistrate was commanded by the statute to issue an order, upon 

appearance, accomplishing one of the four statutory provisions enumerated above; 

release under subsection (b) or (c); temporary detention under subsection (d); or 

detention under subsection (e). §3142(a) 

The Bail Reform Act does not allow any person charged with an offense to 

be detained pretrial, but requires the judicial officer to determine which category 

the person charged belongs. §3142(a)(1) through (4), supra. To detain under 

§3142(e) requires a hearing under §3142(f) wherein the government can move to 

detain in specific circumstances. Only ñsuch personò delineated in §3142(f) can be 

the subject of the hearing. To move for detention of ñsuch personò for ñAny 

felonyò is permitted in a case where there is a serious risk ñsuch personò will flee. 

§3142(f)(2)(A), SPA-VI  

The plain language refers to ñsuch personò not any person and specific 

types of cases listed in 3142(e)(f) not any case. SPA-V-VI. The word ñsuchò when 

used as a personal pronoun refers to the kind of person that has just been 

mentioned or is about to be specified. The term ñSuchò refers to the last 

antecedent, but also looks forward to what is about to be indicated.  

ñ1 Such, adj 1a: of a kind or character about to be indicated, suggested or 

exemplified. b: Having a quality to a degree about to be indicated. 2a: 

Having a quality already or just specified. 
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ñ2 Such, pron 1: such a person or thing or such person or things. 2: 

someone or something that has been or is being stated, implied, or 

exemplified. 3: someone or something similar : a person or thing of the 

same kind.ò    

 

Websterôs Third New International Dictionary of the English Language 

Unabridged, p 2283 (Merriam-Webster, Inc., 1961, 1993) 

 

Blackôs Law Dictionary (6th ed. 1991) 1432, defines ñsuchò; ñof that kind, 

having particular quality or character specified. Identical with, being the same 

as what has been mentioned. Alike, similar, of the like kind. ~ represents the 

object as already particularized in terms which are not mentioned, and is a 

descriptive and relative word, referring to the last antecedent.ò 

 

The literal language, in the case of ñAny felonyò refers to §3142(f)(1), and 

authorizes a detention hearing only against a person who has recidivistic criminal 

convictions of 2 or more involving cases like those listed in 3142(f)(1). 

§3142(f)(1)(D). These are crimes involving violence, life imprisonment, death 

penalty, and serious drug trafficking cases with a maximum sentence of ten years 

or more. §3142(f)(1)(A)-(C)
21

, SPA-VI  

Other previous antecedents of the term ñsuch personò in 3142(f) is the class 

just preceding in 3142(e) where rebuttable presumptions of danger and flight are 

established for certain persons previously convicted of 3142(f)(1) type crimes and 

released within the previous 5 years. See §3142(e)(f), SPA-V-VI  

My case is one of any felony, but no criminal circumstances or background 

                                                 
21

 The statute was since amended by the 2003 PROTECT Act, adding 

§3142(f)(1)(E) including certain serious adult crimes against minors, further 

making my point 



 

Page | 22  

 

even remotely exist as set forth in §3142(e)(f). Id 

A serious risk of flight case is present only if it can be concluded, by a 

preponderance of the evidence that the kind of person was involved in the type of 

case described under 3142(f)(1)(2).
 22

 Only then could a determination be made 

under 3142(c) whether there were any conditions that would have reasonably 

assured trial appearance, using the criteria set forth in 3142(g).  B-13-17,39-40, 

SPA-V-VIII . The least restrictive condition(s) must be ordered. Pretrial detention is 

allowed, if a preponderance shows that no such condition(s) exist, in that type of 

case (B-45). The preponderance of the evidence standard is below the clear and 

convincing standard, but involves a parsing of evidence, greater than probable 

cause. In this case the Magistrate erred in making a serious risk of flight 

preponderance finding that such person or case was presented. The 3142(f) 

analysis should have ended there with no such finding and detention pending trial 

never considered. This protects the vast majority of persons charged with any 

offense or any felony from pretrial detention in federal district courts as Congress 

intended. The Department of Justice agrees.
23

 

But, if I could have been classified as a serious risk of flight case, there is no 

                                                 
22

United States v. Butler, 165 F.R.D. 68, 71 (N.D. Ohio 1996); United States v. 

Himler, 797 F.2d 156, 160 (3d Cir. 1986); Accord United States v. Byrd, 969 F.2d 

106 (5
th
 Cir. 1992), United States v. Ploof, 851 F.2d 7 (1

st
 Cir. 1988) 

23
 U.S. Attorneysô Manual, Title 9 Criminal Division, Ch. 9-6.100; Title 9, Criminal 

Resource Manual 26 Release and Detention Pending Judicial Proceedings. 
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preponderance that no conditions existed that could have reasonably assured 

appearance. The Magistrateôs findings do not reach the level set by this court that 

would permit either conclusion. B-45-46, SPA-X;XXI -XXV  

§3142(b) requires release on recognizance or unsecured appearance bond 

unless a risk of appearance is detected that will not reasonably assure the presence 

of the person; then release shall be ordered under §3142(c). There is no discretion 

not to order release under §3142(c)(1), when the 3142(e)(f) circumstances do not 

exist. Fourteen release conditions are set forth under §3142(c) that must be used, 

including ñany other condition the judicial officer can find that is reasonably 

necessary to assure appearance.
24

 SPA-II -IV 

The sole function of the court was to enforce the statute according to its 

terms.
25

 This failure to order release, caused by the governmentôs repeated 

unauthorized detention motions, and resulting 31 month pretrial detention violated 

the statute, due process, vitiates the conviction, and also resulted in unjust 

interference with my constitutional trial protections, constituting structural defects, 

requiring reversal. B-57-9 

                                                 
24

 §3142(c)(1)(B)(i)-(xiv) 
25

 Ron Pair Enterprises (1989), supra, citing Caminetti v. United States, 242 U.S. 

470, 485 (1917) 
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In Reply to Issue B, C and E not being adequately Responded To  

 

Appeal Issues B, C and E (B-3, 62) were all raised as logical extensions of ñIssue 

Aò, the relevant facts and legal arguments made in the Brief closely relate to and 

support them. However, the opposition does not specifically answer these issues, 

except to make the same claim against all four; that they would fail for the same 

reasons I just refuted above (OB35). He claims this is ñwell settledò law-- then 

concludes in his ñDiscussionò that ñDettelis has no valid Sixth Amendment claim.ò  

But, he gave no on point law that settles his claim relating to these other issues. 

These claims are not moot, as if all issues relating to pretrial detention were 

resolved interlocutory by the 3145(b)(c) proceedings. These are due process errors, 

constitutional and statutory, that directly relate to the deprivation of life, liberty 

and property by criminal conviction. Since, his standard of review fails, these 

issues are reviewed de novo for the constitutional claims. 

Issue B, Conditions of Confinement violating Right to Defend is a broad Fifth 

and Sixth Amendment issue concerning trial protections that would apply to both 

legitimate and illegitimate detentions. These rights were interfered with by 

conditions of confinement, including my ability to investigate and bring pretrial 

motions. B-19,22-24,26-32  

 Issue C, Private counsel failing to advocate my position, prepare for trial or 

have the Magistrateôs detention order reviewed, for 1 İ years were Cronic 
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violations  rendering the trial unfair. This is demonstrated by the relevant facts 

briefed. Although opposition refutes the Cronic error I set forth in Issue D, 

concerning the competency issue, he ignores this one. 

In Reply to Issue E, Fifth Amendment due process Bail Reform Act Violation 

not being adequately Responded To 

 

ñNo person shallé be deprived of life, liberty, or property without due process 

of law;ò the process that was due in this case was pretrial release. I am being 

deprived of life, liberty and property, by a conviction without the process that was 

due. SPA-I-IV 

The Bail Reform Act codifies the due process, and is my Title Guarantee against 

such deprivation of life, liberty, or property, i.e. being prosecuted on these charges, 

and convicted without the due process of pre-trial release. Being jailed for 24 

months in this case, under pretense §3142(e)(f) SPA-V-VI , thus being denied the 

process that was due under §3142(b)(c), vitiates the resulting deprivation, i.e. 

conviction (Dkt#199, judgment, GA-21-26). 

When the government violates the BRA  by jailing a defendant without a 

conviction for 24 or 31 months; that qualifies for being deprived by the 

government of Life, Liberty and/or Property without due process of law. That 

constitutes government inflicted punishment without a conviction, and deprivations 

of asserted statutory rights in a criminal prosecution. 

Let us assume that the pretrial release deprivation is moot now as Baczynski 
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argues. That has no bearing on the present deprivation of conviction achieved 

without due process of law-- pretrial release. The present conviction is deprivation 

of lif e, liberty, and property without the pretrial release guarantee. So, the 

constitutional and statutory guarantee that Government shall not deprive any 

person of life, liberty, or property without due process of law vitiates the 

conviction; 

"Neither [life or liberty] can be lawfully taken except in the mode prescribed 

by law. That which the law makes essential in proceedings involving the 

deprivation of life or liberty cannot be dispensed with or affected by the consent of 

the accused, much less by his mere failure, when on trial and in custody, to object 

to unauthorized methods." Hopt v. Utah, 110 U. S. 574, 579 (1874) 

 

It is not within the power of the accused, counsel, magistrate or prosecutor to 

dispense with statutory or constitutional requirements as to pretrial release. The 

argument to the contrary proceeds upon the ground that one party alone is 

concerned as to the mode by which an accused may be deprived of life, liberty, or 

property in a criminal proceeding. This is a public interest and goes beyond the 

parties. This point of pretrial release is a critical step in trial, is jurisdictional and, 

failure to promptly order such, when the right is present, and failing to cure as 

well, vitiates the verdict and voids the judgment. Id 

The government cannot then be heard to argue improperly tested ñevidenceò 

or, ñhis only recourse was the bail proceeding, thatôs a moot issueò. Those 
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arguments are contrary to legal authority, irrational and perverted concepts of a 

constitutional criminal proceeding. 

The government must demonstrate a compelling reason to curtail Fifth 

Amendment due process safeguards. 18 U.S.C §4001(a) bars the detention of an 

American citizen ñexcept pursuant to an act of Congress.ò B-36  

My brief shows that the pretrial detention was illegal (B36-49) and sets forth the 

relevant facts (B9-32) contained in the record. Only valid pretrial detentions permit 

extended jail before trial in strict accord with the Bail Reform Act. Salerno, supra, 

El-Hage, supra. The Constitution is "intended to preserve practical and substantial 

rights,ò Davis v. Mills, 194 U.S. 451, 457 (1904). 

Conviction must be reversed to uphold the fundamental postulate of the 

system itself. The government cannot punish a citizen by illegally detaining him 

for 31 months before a conviction of guilt is validly obtained under constitutional 

safe guards, or have a conviction without the due process of pretrial release. Doing 

so nullifies the conviction and bars prosecution. 

In Reply to Point V, Failure to File Pretrial Motion to Suppress Evidence 

Within Period Prescribed Waived Any Right to Such Hearing Under Fed. R. 

Crim. P. 12(e) 

 

A party waives any Rule 12(b)(3)  defense, objection, or request not raised by the 

deadline or extension the court sets under Rule 12(c). The court may grant relief 

from the waiver for good cause. Fed. R. Crim. P., Rule 12(e). I raised the unlawful 

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=194&invol=451#457
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search and seizure issue at the 4/13/2005 pretrial motions hearing before 

Magistrate Scott, in prosecutor Grisantiôs presence. Dkt#158, Tr. 4/13/2007, p 21. 

Further, I said I needed discovery and to research and investigate the motions that I 

needed to file, including Suppression, so I could argue them. I objected again to the 

detention obstructing my defense. 

This is before the Magistrateôs extension deadline for pretrial motion filing 

of July 27, 2005. The Magistrate was empowered in this case to hear suppression 

motions and make a report and recommendation. Dkt#8, Referral Order.
26

 This did 

not confer final authority over the suppression motion.
27

 Motions to suppress must 

be made before trial. Rule 12 (b)(3). Rule 41(e)(f) provides that motions to 

suppress or for the return of property are to be made to a district court.  

I brought the unreasonable search and seizure to the attention of the District 

Court at the 8/17/2005 hearing, and asserted the detention prevented my ñability to 

investigate the circumstances surrounding the invasion of my house without a 

search warrant, and *** seizure of evidence.ò B-63,T-170-171.  

I raised the right before the deadline. Huge amounts of irrelevant unlawfully 

seized property were used to shock, impede and delay, some used against me at 

trial to impeach my credibility (e.g., books from my library). The seizure/warrant 

was unconstitutionally overbroad. Yousef does not support the proposition here of 

                                                 
26

 Federal Magistrates Act, 28 U.S.C. § 636(b)(1) 
27

 Horton v. State Street Bank & Trust Co., 590 F.2d 403 (1st Cir. 1979) 
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waiver of Fourth Amendment guarantees against Unreasonable Search and seizure. 

 

Conclusion 

As this Reply shows the opposition did not adequately answer my main 

contentions that 18 U.S.C. §3142(e)(f) was unconstitutionally applied to my case, 

thus a due process of law violation  in the form of an extraordinary 31 month 

illegal detention vitiates the conviction; resulting structural defects pervade the 

trial framework rendering trial results unreliable, requiring reversal, with prejudice, 

or dismissal of the indictment. 

Wherefore I request the court order said relief. 

 

Respectfully Submitted 

 

 

    ___________________________, 7/9/2009 

    Joseph Dettelis, pro se 
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United States Constitution 

FOURTH AMENDMENT: 

ñThe right of the people to be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be seized.ò 

FIFTH AMENDMENT: 

ñNo person shall be held to answer for a capital, or otherwise infamous crime, 

unless on a presentment or indictment of a Grand Jury,***, nor be deprived of life, 

liberty, or property, without due process of law; ***ò 

 

SIXTH AMENDMENT: 

ñIn all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district where in the crime shall 

have been committed, which district shall have been previously ascertained by law, 

and to be informed of the nature and cause of the accusation; to be confronted with 

the witnesses against him; to have compulsory process for obtaining witnesses in 

his favor, and to have the Assistance of Counsel for his defence.ò 

 

EIGHTH AMENDMENT: 

ñExcessive bail shall not be required, nor excessive fines imposed, nor cruel and 

unusual punishments inflicted.ò 
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Bail Reform Act, 18 U.S.C. §3142 (As amended 4/30/2003) United States Code 

(2000 suppl. 3) 
 

Sec. 3142 Release or detention of a defendant pending trial 

    (a) In General.--Upon the appearance before a judicial officer of a person 

charged with an offense, the judicial officer shall issue an order that, pending trial, 

the person be-- 

        (1) released on personal recognizance or upon execution of an  

    unsecured appearance bond, under subsection (b) of this section; 

        (2) released on a condition or combination of conditions under  

    subsection (c) of this section; 

        (3) temporarily detained to permit revocation of conditional  

    release, deportation, or exclusion under subsection (d) of this  

    section; or 

        (4) detained under subsection (e) of this section. 

 

    (b) Release on Personal Recognizance or Unsecured Appearance Bond.-- 

The judicial officer shall order the pretrial release of the person on personal 

recognizance, or upon execution of an unsecured appearance bond in an amount 

specified by the court, subject to the condition that the person not commit a 

Federal, State, or local crime during the period of release, unless the judicial officer 

determines that such release will not reasonably assure the appearance of the 

person as required or will endanger the safety of any other person or the 

community. 

     

   (c) Release on Conditions.--(1) If the judicial officer determines that the release 

described in subsection (b) of this section will not reasonably assure the 

appearance of the person as required or will endanger the safety of any other 

person or the community, such judicial officer shall order the pretrial release of the 

person-- 

        (A) subject to the condition that the person not commit a Federal, State, or 

local crime during the period of release; and 

        (B) subject to the least restrictive further condition, or combination of 

conditions, that such judicial officer determines  

    will reasonably assure the appearance of the person as required and the safety of 

any other person and the community, which may include the condition that the 

person-- 
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             (i) remain in the custody of a designated person, who agrees  

        to assume supervision and to report any violation of a release  

        condition to the court, if the designated person is able  

        reasonably to assure the judicial officer that the person will  

        appear as required and will not pose a danger to the safety of  

        any other person or the community; 

             

 (ii) maintain employment, or, if unemployed, actively seek  

        employment; 

             

 (iii) maintain or commence an educational program; 

             

 (iv) abide by specified restrictions on personal  

        associations, place of abode, or travel; 

             

 (v) avoid all contact with an alleged victim of the crime  

        and with a potential witness who may testify concerning the  

        offense; 

             

 (vi) report on a regular basis to a designated law  

        enforcement agency, pretrial services agency, or other agency; 

             

 (vii) comply with a specified curfew; 

             

 (viii) refrain from possessing a firearm, destructive  

        device, or other dangerous weapon; 

             

 (ix) refrain from excessive use of alcohol, or any use of a  

        narcotic drug or other controlled substance, as defined in  

        section 102 of the Controlled Substances Act (21 U.S.C. 802),  

        without a prescription by a licensed medical practitioner; 

             

 (x) undergo available medical, psychological, or psychiatric  

        treatment, including treatment for drug or alcohol dependency,  

        and remain in a specified institution if required for that  

        purpose; 

             

 (xi) execute an agreement to forfeit upon failing to appear  

        as required, property of a sufficient unencumbered value,  

        including money, as is reasonably necessary to assure the  
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        appearance of the person as required, and shall provide the  

        court with proof of ownership and the value of the property  

        along with information regarding existing encumbrances as the  

        judicial office may require; 

             

 (xii) execute a bail bond with solvent sureties; who will  

        execute an agreement to forfeit in such amount as is reasonably  

        necessary to assure appearance of the person as required and  

        shall provide the court with information regarding the value of  

        the assets and liabilities of the surety if other than an  

        approved surety and the nature and extent of encumbrances  

        against the surety's property; such surety shall have a net  

        worth which shall have sufficient unencumbered value to pay the  

        amount of the bail bond; 

             

 (xiii) return to custody for specified hours following  

        release for employment, schooling, or other limited purposes;  

        and 

             

 (xiv) satisfy any other condition that is reasonably  

        necessary to assure the appearance of the person as required and  

        to assure the safety of any other person and the community. 

 

    (2) The judicial officer may not impose a financial condition that  

results in the pretrial detention of the person. 

     

    (3) The judicial officer may at any time amend the order to impose  

additional or different conditions of release. 

     

   (d) Temporary Detention To Permit Revocation of Conditional Release,  

Deportation, or Exclusion.--If the judicial officer determines that-- 

        (1) such person-- 

            (A) is, and was at the time the offense was committed, on-- 

                (i) release pending trial for a felony under Federal, State, or local law; 

   (ii) release pending imposition or execution of sentence, appeal of     

sentence or conviction, or completion of sentence, for any offense under 

Federal, State, or local law; or 

      (iii) probation or parole for any offense under Federal, State, or local  

law; or 
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             (B) is not a citizen of the United States or lawfully admitted for permanent 

residence, as defined in section 101(a)(20) of the Immigration and Nationality Act 

(8 U.S.C. 1101(a)(20)); and 

 

        (2) such person may flee or pose a danger to any other person or  

    the community; 

 

such judicial officer shall order the detention of such person, for a period of not 

more than ten days, excluding Saturdays, Sundays, and holidays, and direct the 

attorney for the Government to notify the appropriate court, probation or parole 

official, or State or local law enforcement official, or the appropriate official of the 

Immigration and Naturalization Service. If the official fails or declines to take such  

person into custody during that period, such person shall be treated in accordance 

with the other provisions of this section, notwithstanding the applicability of other 

provisions of law governing release pending trial or deportation or exclusion 

proceedings. If temporary detention is sought under paragraph (1)(B) of this 

subsection, such person has the burden of proving to the court such person's United 

States citizenship or lawful admission for permanent residence. 

     

     (e) Detention.--If, after a hearing pursuant to the provisions of subsection (f) of 

this section, the judicial officer finds that no condition or combination of 

conditions will reasonably assure the appearance of the person as required and the 

safety of any other person and the community, such judicial officer shall order the 

detention of the person before trial. In a case described in subsection (f)(1) of  

this section, a rebuttable presumption arises that no condition or combination of 

conditions will reasonably assure the safety of any other person and the community 

if such judicial officer finds that-- 

        (1) the person has been convicted of a Federal offense that is  

    described in subsection (f)(1) of this section, or of a State or  

    local offense that would have been an offense described in  

    subsection (f)(1) of this section if a circumstance giving rise to  

    Federal jurisdiction had existed; 

        (2) the offense described in paragraph (1) of this subsection  

    was committed while the person was on release pending trial for a  

    Federal, State, or local offense; and 

        (3) a period of not more than five years has elapsed since the  

    date of conviction, or the release of the person from imprisonment,  

    for the offense described in paragraph (1) of this subsection,  

    whichever is later. 
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Subject to rebuttal by the person, it shall be presumed that no condition or 

combination of conditions will reasonably assure the appearance of the person as 

required and the safety of the community if the judicial officer finds that there is 

probable cause to believe that the person committed an offense for which a 

maximum term of imprisonment of ten years or more is prescribed in the 

Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances 

Import and Export Act (21 U.S.C. 951 et seq.), the Maritime Drug Law 

Enforcement Act (46 U.S.C. App. 1901 et seq.), an offense under section 924(c), 

956(a), or 2332b of this title, or an offense involving a minor victim under section 

1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251, 2251A, 2252(a)(1), 2252(a)(2),  

2252(a)(3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260,  

2421, 2422, 2423, or 2425 of this title. 

     

     (f) Detention Hearing.--The judicial officer shall hold a hearing to determine 

whether any condition or combination of conditions set forth in subsection (c) of 

this section will reasonably assure the appearance of such person as required and 

the safety of any other person and the community-- 

        (1) upon motion of the attorney for the Government, in a case that involves-- 

            (A) a crime of violence; 

            (B) an offense for which the maximum sentence is life  

        imprisonment or death; 

            (C) an offense for which a maximum term of imprisonment of  

        ten years or more is prescribed in the Controlled Substances Act  

        (21 U.S.C. 801 et seq.), the Controlled Substances Import and  

        Export Act (21 U.S.C. 951 et seq.), or the Maritime Drug Law  

        Enforcement Act (46 U.S.C. App. 1901 et seq.); or 

            (D) any felony if such person has been convicted of two or  

        more offenses described in subparagraphs (A) through (C) of this  

        paragraph, or two or more State or local offenses that would  

        have been offenses described in subparagraphs (A) through (C) of  

        this paragraph if a circumstance giving rise to Federal  

        jurisdiction had existed, or a combination of such offenses; or 

 

        (2) upon motion of the attorney for the Government or upon the  

    judicial officer's own motion in a case, that involves-- 

            (A) a serious risk that such person will flee; or 

            (B) a serious risk that such person will obstruct or attempt  

        to obstruct justice, or threaten, injure, or intimidate, or  

        attempt to threaten, injure, or intimidate, a prospective  

        witness or juror. 
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The hearing shall be held immediately upon the person's first appearance before 

the judicial officer unless that person, or the attorney for the Government, seeks a 

continuance. Except for good cause, a continuance on motion of such person may 

not exceed five days (not including any intermediate Saturday, Sunday, or legal 

holiday), and a continuance on motion of the attorney for the Government may not 

exceed thee days (not including any intermediate Saturday, Sunday, or legal 

holiday). During a continuance, such person shall be detained, and the judicial 

officer, on motion of the attorney for the Government or sua sponte, may order 

that, while in custody, a person who appears to be a narcotics addict receive a 

medical examination to determine whether such person is an addict. At the hearing, 

such person has the right to be represented by counsel, and, if financially unable to 

obtain adequate representation, to have counsel appointed. The person shall be 

afforded an opportunity to testify, to present witnesses, to cross-examine witnesses 

who appear at the hearing, and to present information by proffer or otherwise. The  

rules concerning admissibility of evidence in criminal trials do not apply to the 

presentation and consideration of information at the hearing. The facts the judicial 

officer uses to support a finding pursuant to subsection (e) that no condition or 

combination of conditions will reasonably assure the safety of any other person 

and the community shall be supported by clear and convincing evidence. The 

person may be detained pending completion of the hearing. The hearing may be 

reopened, before or after a determination by the judicial officer, at any time before 

trial if the judicial officer finds that information exists that was not known to the 

movant at the time of the hearing and that has a material bearing on the issue 

whether there are conditions of release that will reasonably assure the appearance 

of such person as required and the safety of any other person and the community. 

     

     (g) Factors To Be Considered.--The judicial officer shall, in determining 

whether there are conditions of release that will reasonably assure the appearance 

of the person as required and the safety of any other person and the community, 

take into account the available information concerning-- 

        (1) the nature and circumstances of the offense charged,  

    including whether the offense is a crime of violence or involves a  

    narcotic drug; 

        (2) the weight of the evidence against the person; 

        (3) the history and characteristics of the person, including-- 

             

 (A) the person's character, physical and mental condition,  

        family ties, employment, financial resources, length of  

        residence in the community, community ties, past conduct,  
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        history relating to drug or alcohol abuse, criminal history, and  

        record concerning appearance at court proceedings; and 

             

 (B) whether, at the time of the current offense or arrest,  

        the person was on probation, on parole, or on other release  

        pending trial, sentencing, appeal, or completion of sentence for  

        an offense under Federal, State, or local law; and 

 

        (4) the nature and seriousness of the danger to any person or the community 

that would be posed by the person's release. In considering the conditions of 

release described in subsection (c)(1)(B)(xi) or (c)(1)(B)(xii) of this section, the 

judicial officer may upon his own motion, or shall upon the motion of the     

Government, conduct an inquiry into the source of the property to be designated 

for potential forfeiture or offered as collateral to secure a bond, and shall decline to 

accept the designation, or the use as collateral, of property that, because of its 

source, will not reasonably assure the appearance of the person as required. 

 

    (h) Contents of Release Order .--In a release order issued under subsection (b) 

or (c) of this section, the judicial officer shallð 

 

        (1) include a written statement that sets forth all the conditions to which the 

release is subject, in a manner sufficiently clear and specific to serve as a guide for 

the person's conduct; and 

        (2) advise the person of-- 

            (A) the penalties for violating a condition of release,  

        including the penalties for committing an offense while on  

        pretrial release; 

            (B) the consequences of violating a condition of release,  

        including the immediate issuance of a warrant for the person's  

        arrest; and 

            (C) sections 1503 of this title (relating to intimidation of  

        witnesses, jurors, and officers of the court), 1510 (relating to  

        obstruction of criminal investigations), 1512 (tampering with a  

        witness, victim, or an informant), and 1513 (retaliating against  

        a witness, victim, or an informant). 
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    (i) Contents of Detention Order.--In a detention order issued under subsection 

(e) of this section, the judicial officer shall-- 

         

        (1) include written findings of fact and a written statement of  

    the reasons for the detention; 

        (2) direct that the person be committed to the custody of the  

    Attorney General for confinement in a corrections facility separate,  

    to the extent practicable, from persons awaiting or serving  

    sentences or being held in custody pending appeal; 

        (3) direct that the person be afforded reasonable opportunity  

    for private consultation with counsel; and 

        (4) direct that, on order of a court of the United States or on  

    request of an attorney for the Government, the person in charge of  

    the corrections facility in which the person is confined deliver the  

    person to a United States marshal for the purpose of an appearance  

    in connection with a court proceeding. 

 

The judicial officer may, by subsequent order, permit the temporary release of the 

person, in the custody of a United States marshal or another appropriate person, to 

the extent that the judicial officer determines such release to be necessary for 

preparation of the person's defense or for another compelling reason. 

     

     (j) Presumption of Innocence.--Nothing in this section shall be construed as 

modifying or limiting the presumption of innocence. 

 

[Source, Government Printing Office Online, Official site- last visited 7/5/09] 
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