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Statement of the Subject Matter and Jurisdiction 

 

This case comes on appeal of Judgment in a Criminal Case, imposed in the United 

States District Court for the Western District of New York on 5/10/2006 after a jury 

trial commencing 11/16/ 2005 and ending 12/7/2005. The trial was pursuant to a 

twenty count grand jury indictment, filed 3/11/2003, for federal income tax filing 

charges, Dkt#1, Indictment.
1
 Defendant-appellant, Joseph Dettelis, (hereinafter 

referred to in the first person, “Dettelis” or “defendant”, abbrev. JD) was convicted 

on all counts. Dkt#199, Judgment, p2 filed 5/16/2006 

 On May 25, 2006 Standby counsel for Dettelis, pro se, filed a Notice of 

Appeal of conviction and sentence, to the United States Court of Appeals for the 

Second Circuit, Dkt#203. The matter was rescheduled several times to complete 

the record, essential transcript preparation and to change standby counsel. Appeal 

docket, Orders 9/22/06, 6/6/07, 12/3/07, 09/12/08, 10/29/08, and 11/25/08. This 

                                           
1
 This brief is filed, under Rule 30(f), without an appendix. Therefore, References 

are to the original record and the portions of the relevant transcripts filed, under 

Local Rule 30(b), in a compendium with table of contents titled “Relevant 

Transcripts”. The relevant transcripts are cited and numbered “T-xx”. The 

abbreviation “Dkt#xx p xx” is used to refer to Document number(s) and page 

number(s) of the original record filed in this court on 10/2/08 and the docket entries 

maintained electronically on the district court‟s CM/ECF system, certified by the 

district court clerk on September 30, 2008. See Dkt# 253, Clerk„s Certificate, filed 

10/1/2008 and this court‟s docket entry of 10/2/2008. References to pretrial 

transcripts not included in the compendium are cited “Tr. mm/dd/yy p __”. Trial 

transcripts are cited “Trial Tr. ___”. Government exhibits are cited as "GX __", and 

appellant's exhibits are cited as "DX __". This court‟s related docket entries are cited 

by appeal docket number, date and item, “mm/dd/yy, appellant‟s motion, etc.” 
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court has jurisdiction to decide the appeal under 28 USC §1291, and 18 USC §3742. 

However, on and before 8/17/2005, I raised the issue that the lower court lost 

jurisdiction to try and convict and the prosecutor to prosecute due to the then 28 

month pretrial detention because it was unlawful, interfered with my right to counsel 

and impaired my defense for 28 months. Dkt#131 defense motion, p 16. 

 
Statement of the Issues Presented for Review or Reserved on this Appeal 

 

This brief focuses on structural error committed in the framework of the trial, 

Issues A-D, and punishment before conviction, Issue E. My pretrial motion to 

dismiss the indictment (Dkt#91) was brought on 3/1/2005 on those issues and never 

decided. But, the available record demonstrates the reversible error. The other issues 

raised, F-M, speedy trial act and search and seizure are touched upon; trial and 

sentencing error, are reserved for after the motion to dismiss is decided. This is 

because the structural defects interfered with those rights being fully raised. Issue I 

(Fining error) and Issue J (Supervised Release conditions modification error) are 

briefed in this appeal. 

Issue A 

Whether Sixth Amendment counsel of choice rights were interfered with by an 

illegal pretrial detention of over 30 months because the illegal detention interfered 

with the defendant„s right to choose, and use his own resources to retain his 

counsel of choice and defend against the charges; and the government or the court 

did not timely cure the violation? Was this structural error in the framework of the 

trial requiring reversal and or granting my motion to dismiss the indictment? 
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B 

 

Whether defendant‟s right to make a defense was violated by conditions of pretrial 

confinement? 

C 

 

Whether private counsel Smith and McFarland‟s filing a false affidavit in support 

of their “motion for competency evaluation or withdraw as counsel”, and failing to 

prepare for trial or have the detention order reviewed for 1½ years, leaving me 

detained, all contrary to my position, were Cronic violations constituting structural 

error and reversal? 

 

D 

 

Whether defendant‟s right to pro se representation was violated by the Magistrate‟s 

12/16/2003 denial of my motion to proceed pro se, and Magistrate‟s 7/21/2004 

ordering of conflicted, withdrawing local counsel, Smith to represent me at 

competency hearing and argue contrary position to my own on competency issue 

thus delaying pro se right a further four months was structural error requiring 

reversal. 

 

E 

 

Whether the Magistrate erred by not finding the 19 month pretrial detention to be 

punitive and district court erred by not finding 24 and 28 month pretrial detention to 

be punitive with non-speculative duration of over 30 months, thus violating Fifth 

Amendment procedural and substantive due process rights prohibiting any 

government inflicted punishment without a conviction of guilt and unlawful pretrial 

detentions? 

 

F 

 

Whether the Speedy Trial Act was violated? 

 

G 

 

Whether an illegal search and seizure motion should have been determined before 

trial? 
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H (Trial Error) 

 

Whether non-expert government summary witness giving expert type opinion 

testimony was proper? 

 

Whether government ever proved returns were false? 

 

Whether giving jurors the task of determining if documents alleged to be refund 

claims but fitting definition of protective claim was a mixed question of fact and 

law to be determined by the Judge or were erroneously admitted as evidence? 

 

Whether barring defendant from making belief system defense was Sixth 

Amendment error? 

 

Whether error was committed by barring pro se defendant from making any 

objections to prosecutor‟s closing argument because standby counsel was permitted 

to make closing defense argument and cross examine pro se defendant? 

 

I (Fining error) 

 

Whether granting prosecutor‟s post trial motion for “costs of prosecution” of 

$10,000 as mandatory under Internal Revenue Code §7206(2) was error? 

 

J (Supervised Release conditions modification error) 

 

Whether modification of supervised release conditions prohibiting defendant from 

running his pre-existing non-income tax related business and all forms of self 

employment and requiring all use of credit to be approved by probation officer 

even after fine was paid in full is proper in this income tax case? 

 

K (Sentencing Error) 

 

Whether Judge Arcara erred violating Apprendi/Booker/Crosby rights raised by 

defendant pretrial, by not properly computing the guidelines by making a finding 

of fact that tax loss was $76,000 when jury was not asked to find any tax loss and 

pronouncing a non guideline sentence of 50 months? 

 

L (Sentencing Error) 

 

Whether Judge Arcara erred by finding for sentencing purposes that defendant 
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committed perjury by asserting that he had no criminal convictions at trial when 

defendant clearly had no criminal convictions as a matter of New York State Penal 

Code and Criminal Law? 

 

M (Sentencing Error) 

 

Whether increasing guidelines criminal history to level 2 was proper for a 

noncriminal city court harassment violation resembling a disorderly conduct? 

Statement of the Case 

Nature of the Case 

 

Before arrest on 4/30/2003 I was a self employed accountant and entrepreneur 

since 1985, with most of my clients in Buffalo, New York, and some in Lake 

Worth, Florida and Memphis, Tennessee. I had no criminal convictions.
2
 I was 

starting an alternative energy business with an associate who lived near Roanoke, 

Indiana. My office was in Buffalo, New York. I lived there all my life and that is 

where the alleged tax preparation crimes were to have taken place.
3
 

 The charges are related to advice and assistance rendered to clients in my 

professional accounting practice concerning income tax preparation and filings 

with the IRS during 1999 and 2000.  Dkt# 1, Indictment 

 

                                           
2
 There are four non-criminal violations appearing on the PTS reports and PSR, 

two occurred over 10 years and two over 5 years prior to indictment, none tax 

related. 
3
 Dkt# 1 Indictment, Dkt# 9, Affidavit of Ed Smith un#‟d pp5-9, T9-10, T45-47, 

Trial Tr. 12/5/2005, 3-4 
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The combined “tax loss” of all counts was alleged to be $75,649
4
, upon which 

the prosecutor based, throughout the pretrial proceedings, a Sentencing Guideline 

range of level 15, 24-30 months under USSG §§ 2T1.4, 2T4.1(J).
5
 However, the 

jury was not asked to find any tax loss. Dkt#162, Jury Verdict 

 The 20 count indictment, counts 1-11, charged violations of 26 IRC § 

7206(2); willfully assisting in federal income tax preparation and filing that was 

false as to a material matter, filed for April, 1999. These were evidenced by nine 

amended 1040 forms for 1995 (form 1040-X) and two 1998 “1040” form returns, 

all of which excluded the client‟s wages from gross income and cited reasons for the 

exclusion. Counts 12-16 charged violations of 18 U.S.C. § 287; filing false income 

tax claims on April 14, 2000. These were labeled “protective claim” on amended 

forms “1040-X” for 1996. Counts 17-20 charged violations of 18 U.S.C. § 

1001(a)(3), from 1999; making false income tax related statements. These were IRS 

                                           
4
  “Tax loss” is the alleged combined amount of income tax attempted to be 

avoided in the 20 counts. But, although the jury found false filing they never found 

any tax loss, therefore USSG base offense level should have been level 1 (0-6 

months), not 14. On 5/9/2005, the prosecutor filed a motion for the court to find 

over a $120,000 tax loss and a level 15 guideline (Dkt# 194) even though her 

“summary” witness presented a tax loss to the jury adding up to $75,649. Gov‟t 

Ex. 304A, 304B, 304C Trial Tr. 11/29/2005, 935, 962, 973, testimony of Mr. 

Cornwall. I asserted the lower level pretrial and my Apprendi/Booker rights, that 

no punishment could result unless the essential fact was alleged in the indictment 

and found by the jury beyond a reasonable doubt (Dkt# 131, pp 4-5, 7-9). Judge 

Arcara pronounced a sentence of 50 months based on his own finding of a $75,515 

tax loss, base offense level 14. Trial Tr., 5/10/06, p69 
5
 See T-113, 130, 149, and Dkt# 89, 2/18/2005 Government‟s Opposition to 

Release, p 21 
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Powers of Attorney forms “2848” for client‟s, indicating the “a“, “attorney” 

designation, filed along with some of the aforementioned returns. 

 The statutory maximum sentence was 0-3 years for counts 1-11 and 0-5 

years for counts 12-20. I was facing a 0-5 year statutory maximum sentence, with 

government alleged base guideline range of 24-30 months and defense alleged 

guideline range of 6-12 months. 26 USC § 7206; 18 USC § 287, §1001 

 I held and still hold, but for the interference of an illegal pretrial detention, I 

would have won at trial. I professed my innocence at the post-trial hearings knowing 

I could get a more severe sentence for such a profession. Trial Tr. 12/9/05, pp4-5; 

and 5/10/06, pp72-3, 79-80, 93 

Course of the Proceedings 

 

After indictment I was arrested and detained pretrial from 4/30/2003, through 

trial commencing 11/16/05 and ending 12/7/2005. While jailed Private Counsel was 

hired for me for the first 1½ years then I went pro se on 11/9/04 complaining of sixth 

amendment violations by illegal detention and ineffective Counsel. My own release 

motions were unsuccessful but on 3/1/2005 I moved to dismiss the indictment for 

the resulting impairment to my defense and counsel of choice rights in violation of 

the Sixth Amendment.
6
,

7
 The Magistrate denied the motion as moot (Dkt#105, 

                                           

 
6
 See Dkt# 91, Motion to Dismiss, supported by: companion motion Dkt #90 
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Order, 4/26/2005) because after 2 years the Chief Judge set bail (Dkt#103, 

4/25/2005). I filed my, Objections to the Chief Judge for Magistrate‟s denial of the 

Motion to Dismiss, Dkt#107. The Chief Judge never made a ruling on the legality of 

the detention or performed the required de novo review of the Magistrate‟s order on 

the Sixth Amendment issue. Instead trial was scheduled, and I lost, objecting that I 

was not able to put on the defense I wanted because of the illegal detention. I was 

sentenced 5/10/2006. 

Disposition 

 

The sentence was 50 months in prison; 3 years supervised release, and a $2,000 

mandatory assessment (Dkt#199 Judgment). A $10,000 motion for “costs of 

prosecution” was granted (Dkt#196). I received over 36 months of detention credit. 

The 3
rd

 year of supervised release began 1/4/2009. 

                                                                                                                                        

specifically raising Sixth Amendment issues including impairment to counsel, 

discovery, access to defense evidence, legal research, proper motion filing etc., and 

Dkt#84, Affidavit of Joseph Dettelis, identifying first counsel of choice, Tommy 

Eoannou (p5) also raising Sixth amendment rights (p12) 
7
 This motion was also supported by Dkt#‟s 82, Motion for 3145(b) de novo review 

of Magistrate‟s denial of bail, #83 Memorandum of law, #84, Af. supra with Ex. A-

J, #71 Bail Application, #86 Motion for de novo review of 12/2/04 detention order, 

#87 Memo. of Law, PTS report of 5/8/03 and filed Transcripts T1-88, T117-134 

(Dkt#91 pp1-2,4 ) 
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Statement of the Facts Relevant to Appeal Issues 

Events preceding indictment 
 

In October 2000 two IRS criminal investigators showed up at my home, 123 Bidwell 

Parkway, Buffalo, New York accusing me of tax crimes. The agents wanted me to 

waive my right to an attorney and discuss client income tax filings. When I declined 

they left (Dkt#89, id, p3). This same matter was brought to the Grand Jury in May 

2001 by AUSA Marc Gromis. I had letter exchanges with Gromis and thereafter 

resolved these same issues as POA for one client through the IRS audit process in the 

Fall of 2001. In my last exchanges with Gromis, he asked if I wished to testify before 

the Grand Jury and advised that I seek counsel before making a decision. I 

responded affirmatively regarding counsel and reserved on testifying.  Gromis did 

not indict and this matter was dropped by the U.S. attorney‟s office.
8
 

 1½ years later, AUSA Marie Grisanti (Prosecutor or Grisanti) sent me letters 

referring to tax matters before the Grand Jury and that my last opportunity to testify 

would be 3/11/2003. Grisanti stressed I must telephone and fax or mail a response.
9
 

 On March 2 and 7, 2003, I faxed Ms. Grisanti informing her that I‟d be out of 

                                           
8
 Dkt#10, Gov. Response Opposing Release, p2, Attachments- A, B, Letters to/from 

Gromis/JD; Att. C, D, Letters to/from Grisanti/Dettelis; Att. G, JD Letter to AUSA 

Campana 4/30/03, p1; Dkt#84, Affidavit of JD, p4 
9
 Dkt#10, Id., Att. C, Letters, id, Grisanti/Dettelis 
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town on a business trip but would like to testify on 4/22 or 4/28.
10

 

To prepare testimony I telephoned her on March 7 and inquired if this was the 

same matter that was before the Grand Jury in May 2001. She said she did not know, 

asked me to hold and never returned to the phone. I called back and left a message 

asking her to get back to me. She didn‟t.
11

 

Defendant’s Post Indictment (3/11) contact with counsel of choice, the AUSA’S 

and their investigators 
 
 On 3/17/2003 I called Marie Grisanti from Florida to again see if this was the 

same matter that was brought to the grand jury in 2001. She conference in her 

“supervisor” Paul Campana who told me I was indicted and did not tell me for what. 

They did not advise me that my Sixth Amendment right to counsel had attached or 

that I had the right to remain silent etc. Campana asked where I was. I told him 

Florida. He asked me where in Florida. I told him that was private and that my 

Lawyer would contact them. I called Grisanti back a few minutes later because she 

never answered my question whether this was the same matter or not and I 

complained to Grisanti that she violated my right to testify before the grand jury and 

for the long pre-indictment delay. She still would not tell me what the charges were 

and they did not tell me an arrest warrant issued or to turn myself in. I called her later 

                                           
10

 Id., Att. D, #89, id, p4 
11

 See Dkt#84, id, pp4-5 
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leaving a message assuring her I was getting a Lawyer.
12

 

 From Florida, I began making calls to associates in Buffalo asking for 

referrals to Buffalo criminal defense Lawyers. Bill Savino, my former Business Law 

professor referred me to attorneys Joseph LaTona, and Joel Daniels. A client referred 

me to Tommy Eoaunou. I decided to hire Attorney Eoannou. Dkt#84, id., pp4-5 

Between March 31 and April 7, 2003, Eoannou and I had extensive 

conversations about the type of representation he would provide and my 

involvement in my defense. So I worked to raise retainer money and research the 

case while completing my business trip (T-48) driving my car back up from Florida. 

From April 2-14 I worked with accounting clients in Memphis, and from the 16
th
 to 

the 27
th
, my alternative energy partner and client in Roanoke, Indiana, Chris 

Woedke. I paid my bills for my house in Buffalo, New York. I was able to spend a 

few days researching criminal procedure and tax law. I kept this information with 

me, including my personal accounting, banking, faxes to other attorneys and 

Eoannou, case notes and case law in a black satchel. When I got back early morning 

April 28 I had $4,500 and $1600 arrived in my local P.O. Box. I promptly deposited 

these funds in my local bank account, withdrew $200 for pocket money, and made 

my current mortgage payment. Now I felt I could work out a retainer with Eoannou. 

Although I had not spoken to Eoannou since April 7
th
, I faxed him on the 10

th
 and 

                                           
12

 Dkt#10, id, pp3-4, Dkt#84, id, p 5; #89 id pp4-7; T21-22; T48, 53-4 

file:///C:/Users/smilesandlight/Desktop/Linked%20Docs%20Work-folder/Relevant_Transcripts_with_TOC.pdf
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24
th
 about the case and called on the 10

th
, 24

th
, 25

th
 and 26

th
. On April 30

th
 as I made 

arrangements to see Eoannou, I discovered I was locked out of my house. My home 

is a large 4 unit 19
th
 century English Tudor on historic Bidwell Parkway in the 

Elmwood Village of the City of Buffalo. I lived and still live in one of the 

apartments. David Mascia, my sub-contractor, told me that government agents were 

at my house in my apartment sitting around reading through my papers. He told me 

Mike Beilman, my mortgagees‟ son, changed my locks and let them in. I called 

Beilman and told him to immediately bring me my keys. He agreed. I told him I‟d be 

at Kinko‟s near my house. Instead Mike‟s dad, John L. (Jack) Beilman, claims he 

called the prosecutor‟s agent, Diemer, who then arrested me at the Kinko‟s at about 

7:00 PM. I was held at the Erie County Holding Center. Diemer confiscated my 

black satchel without a warrant, containing all my attorney contact and case 

research. Grisanti did not return this for 1½ years.
13

 

The hearings of May 1, through December 16, 2003 

 

On May 1, 2003 I was brought before Magistrate Hugh B. Scott for initial 

appearance. I was not represented and did not waive counsel. The prosecutor moved 

for detention under 3142(e). I opposed. I requested a continuance to hire private 

counsel, asserting I would not be able to return with counsel if I were not released. 

                                           
13

 Dkt#84 id, pp 5-12, with Ex. A-J; id., Ex. B, Appraisal; #56, Affidavits of John 

L. Beilman, Bart Dettelis, Al DiGiulio, David Mascia, Barb Sartin, pp3-14; T9-10, 

Dkt# 7 Arrest Warrant 
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Magistrate Scott granted the prosecutor‟s motion for “temporary detention”, entered 

a plea of not guilty and remanded me, telling me to have my family make efforts to 

get a Lawyer for me.
14

 

I instructed my brother John, via the jailhouse telephone, to retain Tommy 

Eoannou. He then spoke with Eoannou who told him he’d take the case and quoted a 

retainer I could afford. John decided to get Ed Smith instead without consulting me. 

Counsel appearance took place 5/2/2003. Smith showed up having had no 

discussion with me. USMJ Scott warned Smith and me that I should not speak and 

ordered a detention hearing for 5/6/03 before which Smith failed to interview me.
15

 

The “detention” hearing of May 6, 2003 

 

At the 5/6/03 hearing, AUSA Grisanti moved to detain under 3142(e) arguing that: 

after I was indicted on 3/11/2003 arresting agents did not find me at my house 

(3/12/03), I called her from Florida to get specifics on the charges, which she did not 

give me (3/17/03), cell phone messages were left by her agent and a friend that an 

arrest warrant issued (3/26/03) and I should turn myself in or bail would be harder to 

get (4/21/03), and thereafter I sent an email to the mortgage holder, Beilman, that I 

would give him the deed to my house and he could rent my apartment out, so he 

changed my locks (4/22/03), that I checked into a motel under an alias for 2 nights 

                                           
14

 Dkt#4 Minute Entry, 5/1/2003, T5-13 
15

 Dkt#55 p12, ¶29, #57 p4, defense motions, #84 id pp7-9, T48; T15-17 
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when I returned to Buffalo(4/28/03), and faxed a 10 page letter to her “supervisor”, 

Campana, regarding the case complaining that the charges were invalid “set[ting] 

forth his various defenses of speedy trial…” etc., that stated at the end, “I have no 

duty to surrender to a [rumored] voidable arrest warrant” (4/30/03). She argued I 

refused to come to court on my own (i.e. without counsel, 3/17 to 4/30/03), I had my 

passport with me and “AAA TripTiks” in my car when arrested (4/30/03). She 

claimed this is a preponderance that I am a flight risk for whom no release conditions 

would reasonably assure appearance and who should be detained through trial. She 

cited no authority. She admitted I had attorneys contact her on my behalf after 

indictment while I was out of town and told her agent I have an attorney (T-23), and 

she knew I had just got back to town from a business trip I informed her of and could 

not yet get into my house. T20-27, Dkt#89, id. p4 

In response defense counsel Smith represented that; I was in Florida in early 

March on a business trip when indicted, that I have family there and visited them; 

after learning of the indictment I worked on the road, where I had clients, family and 

friends in Florida, Memphis and Indiana, in order to raise a retainer; that I promptly 

had attorneys contact the prosecutor while on the road and made my way back to 

Buffalo to engage the charges checking into a motel because my locks were 

changed
16

, and I didn‟t immediately surrender because I attempted to answer the 

                                           
16

 I told PTS that I checked in for some peace and quiet to work on my case first 
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charges by the 10 page fax before Smith‟s involvement; I had my passport for ID and 

trip ticks because I just returned from a business trip; there were no plane tickets 

found or plans to leave the area. Smith covered the nonviolent nature of the charges 

pointing to a 30-36 month sentencing range, no mandatory minimum, or violence, 

no criminal convictions, bench warrants or failing to appear in the past and that 

detention was not a means to assure future appearance. T28-40 

On the issue that I was locked out of my house upon my return, the prosecutor 

asserted I was giving my house to the mortgagee, Jack Beilman, and that he changed 

the locks because of the email she proffered (T-24-25, 27). But Smith asserted that I 

own the house on Bidwell (local) worth up to $160,000 with an $80,000 mortgage 

and it was established by Beilman himself at the hearing that I live there not that I 

was abandoning it to him (T-32-33).
17

 Jack Beilman and his son Mike, were 

pressured by the prosecutor‟s agents to let them into my house without a warrant to 

facilitate their search and seizure ( T-154) and Jack Beilman states in a letter to 

standby counsel that he changed the locks because he discovered items (TV etc.) 

were stolen from my apartment while I was out of town, not because of the AUSA‟s 

proffered email, and that I left him a message on 4/30 at 4:28 pm that I returned to 

                                                                                                                                        

before dealing with my tenants at my house. See PTS report of 5/8/2003 

incorporated into the record by Magistrate Scott‟s detention order, Dkt#15, detention 

order, p 2 
17

 Unidentified Speaker in the transcript is John (Jack) L. Beilman, the mortgage 

holder- this is clear from the context of Magistrate‟s questions to him, T-33. 
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fight the criminal charges. He produced a tape to that effect.
18

 

I was still ordered detained “without prejudice”, and a status conference was 

set for 6/10 (postponed to 6/19/03). Smith was told to go through 2 filing cabinets of 

material with the prosecutor without my participation. T39, 41 

The Bail hearing of June 19, 2003 

 

 At the bail hearing of 6/19/2003, Smith argued that; the type of charges and 

the sentencing range did not permit a pretrial confinement and that the Magistrate 

should set release conditions; that I lived in Buffalo all my life, have extensive local 

family, community and financial ties, and was currently a self employed accountant 

and energy consultant “pursuing my dreams” by starting a new alternative energy 

company with an Indiana associate, T45-52. Smith submitted a dozen positive 

letters from lifelong local family, friends and business associates, “a cross section of 

our community” (T-45), all stating positive long term ties, good character and 

assuring appearance, including an email from my Indiana associate Chris Woedke, 

identifying my business activity there from mid April until my return on 4/28/03, a 

letter from Jack Beilman stating that I made the current Bidwell mortgage payment 

on 4/30/03 and “…I do not believe he would pose a risk of flight from the law”, and 

a Bidwell certified appraisal of $163,000. It was undisputed that I made my current 

                                           
18  U.S.C.A. 2d, Docket no. 05-2504-cr (Rel.), “Appeal Memorandum” filed 

11/3/05, Ex. K, Jack Beilman‟s fax of 3/31/05 to Standby Counsel John Humann 

with transcribed tel. Messages from me to Jack Beilman. 
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mortgage payment to Beilman on my return to Buffalo, that I did own the Bidwell 

house, with $83,000 equity and lived there since 1997. Smith set all this forth in an 

affidavit along with a request to present testimony from family members if more 

information was needed to order release.
19

 

The prosecutor filed an opposing paper under 3142(e) and argued there was 

no condition or combination of conditions that would assure appearance and made 

the same proffers. Grisanti based her claim solely on her version of events 

regarding my activity from March through April of 2003.
20

 

The PTS report recommended release on $50,000 bond secured by $30,000 

assets with travel and reporting conditions and that I turn in my passport. The report 

is “incorporated into the record” in the detention order. See “PTS report dated 

5/8/2003 by Lillian M. Cullen” 

Detention order of July 27, 2003 findings and conclusions 

 

 Magistrate Scott‟s detention order made only the following 5 findings of fact: 

“1. The pretrial Services Report dated May 8, 2003 submitted by Lillian M. 

Cullen, United States Probation Officer for the Western District of New York 

is hereby incorporated into the record. 

2. The defendant traveled to three states after learning of the return of his 

indictment. 

3. The defendant notified a mortgagor [sic] that he was relinquishing his rights 

                                           
19

 Dkt#9, 6/9/2003, Bail Motion, Affidavit of Ed Smith, with attachments including 

letter of John L. Beilman dated 6/5/2003 (see T51-2, 61 for submission of Woedke‟s 

email) T44-52, 58-9 
20

 Dkt#10, 6/18/2003, Gov. Response; T52-8 
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to a recently purchase [sic] building which housed his residence and his 

business. 

4. The defendant returned to Buffalo and registered in a hotel by using a false 

name. 

5. The strength of the Government‟s case.”   

 

He concluded that I was a flight risk and that no form of release could 

reasonably assure my appearance at trial and I should be detained until trial.
21

 

The hearings of September 5, and December 16, 2003 

 

Instead of having the order reviewed by the district court judge and build defenses 

Smith joined with the prosecutor in continuances and misrepresented to the court in 

my absence that I would probably plead guilty, leaving me detained.
22

 

 On 11/24/2003, after 8 months of detention, Smith and Grisanti joined in 

another continuance (Dkt#20), but I also filed a notice terminating Smith‟s 

representation (T-68) and a motion to vacate the detention due to its illegality 

(T-77-78) and that it prohibited me from retaining my counsel of choice. T-71

 At the hearing of 12/16/2003 I stated that the pretrial detention was erroneous 

(T69-70) and interfering with my right to hire my counsel of choice. 

DEFENDANT: “…I can retain other lawyers to represent me… I‟ve been prevented 

from doing that by the detention itself. Therefore, I‟m also moving to revoke or 

vacate the detention… or at least get released today so that I can retain my counsel of 

choice because I‟m being prohibited from doing that by the detention.” T-71 

 

COURT: “You‟ve got a number of different issues that you just stated, all of which 

                                           
21

 See Dkt#15, Detention Order, 7/27/2003, p2 
22

 See minute entry, hearing 9/5/2003, T-64, cf. T69-71, T109-10, 124, 148-9 
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are unrelated.” Id. 

 

Smith made a verbal motion to withdraw and I requested the court recognize 

me pro se and proceed with my motion to vacate the illegal detention and release me. 

T74-76 

 I asserted the detention was illegal, severely prohibited my ability to defend 

myself, “destroyed me financially,” “ruined my credit,” made it impossible for me to 

review the information the prosecutor contends is evidence, obstructed my defense, 

including my right to counsel of choice, that Smith was refusing to have the 

detention reviewed by the Chief Judge or work on defenses, that I did not want any 

further representation from Smith, and that it was within the Magistrate’s discretion 

to release me so I could pursue my defense including retaining my counsel of choice, 

and my bail motions unfettered. T-81-82 

Magistrate Scott avoided the issue of interference with choice of counsel by 

illegal detention, did not allow me to proceed pro se and did not recognize my 

release motions. He said the issues of illegal detention and choice of counsel were 

separate and I could not be released to retain counsel because “you‟ve got some real 

procedural problems here.” (T71-2, 83). Instead, he scheduled Smith‟s motion to 

withdraw and Smith and Grisanti‟s motion to continue. To accommodate Grisanti, 

he put the matter off until after the holidays, and told me to try to return then with 

new counsel to replace Smith and once again “remanded” me to jail as I objected 
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that my right to defend was being violated. T84-5, 87-8 

The pretrial hearings of January 7, 2004 to December 17, 2004 

Once again I was forced to hire counsel through other people with my limited 

resources because of jail. I showed up with new counsel, not my first choice, who I 

could not consult with or hire in a normal, effective way, Charles McFarland, pro 

hac vice, from Kentucky. Tr. 1/7/2004 pp 2-4. I was forced to consult with counsel in 

a monitored holding cell that day and keep Smith as local counsel because I could 

not shop for and pay other local counsel to replace Smith because of the pretrial 

detention ( Tr. Id.,pp4-6). The Magistrate continued until 4/12/04 for change of 

counsel, and did not schedule my release motion. Dkt#‟s 26-28  

McFarland and Grisanti joined in another continuance, leaving me detained, 

resetting the motion deadline to 6/29/04 and oral argument for 7/21.
23

 On 6/28/2004 

I once again moved to terminate counsel, proceed pro se and vacate the pretrial 

detention.
24

 The Magistrate struck my motion from the record.
 25

 Instead of 

withdrawing, McFarland moved for a competency evaluation under 18 USC §4241 

                                           
23

 Dkt#32, #36-39, Scheduling Order, Motion to continue, Response, and Order 

granting motions 
24

 My motion claimed there was no legal or factual grounds for a pretrial detention 

in this case, and my affidavit alleged that the detention made it impossible for me to 

use my resources to put together and hire a proper defense team and that my counsel 

were deliberately undermining my case and refusing to have the detention reviewed 

by Judge Arcara. 
25 Dkt# 40-42, 6/28/2004, Motion to proceed pro se, Dkt # 45, 7/2/2004, Order of 

Hugh B. Scott, USMJ 
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or to withdraw if the motion was not granted.
26

 Grisanti supported the motion.
27

 

The hearing was held 7/21/2004. McFarland failed to show up claiming he did not 

have the resources to travel to Buffalo (T90-1). I opposed, accusing McFarland and 

Smith of filing a fraudulent affidavit in support and complained of not having any 

counsel present (T103-4). I showed Magistrate Scott there was no competency issue 

and asserted that McFarland could not be a witness against me. My family also 

submitted affidavits for my position Scott refused to look at or file. T-96, 98-9 

Magistrate Scott ordered Smith to represent me at the hearing noting the 

conflict (T-92, 95). Smith proposed to withdraw the motion (T-93) or, contrary to 

Grisanti‟s position (T-94), have independent counsel appointed before moving to the 

issue of competency (T-95). Magistrate Scott would not permit withdrawal of the 

motion or appoint non-conflicted counsel (T-96). So on Smith‟s representation, 

against my position, a finding of reasonable cause for competency was made and an 

evaluation ordered (T-106). The affidavits I submitted in opposition were also not 

considered (T-102-5). I was again remanded to jail.
28

 

On 8/23/2004, without notice, I was stripped of all my legal material and 

property, including writing instruments, contact info etc., and transported cross state 

                                           
26 Dkt# 43, 6/29/04, McFarland‟s Motion and affidavit for competency evaluation, 

with my motion to proceed pro se (Dkt# 40, 6/28/04 “stricken”) annexed as Ex. A 
27

 Dkt# 43, id; Dkt# 46, Grisanti joining McFarland, with my motion filed Nov. 24, 

2004 to proceed pro se, annexed as Ex. A 
28

 Dkt# 48, 7/27/04, Order granting #43 
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to MCC (Manhattan) in shackles for „evaluation”, then to MDC-Brooklyn on 

9/29/04. The competency proceeding delayed the case for four more months. I 

remained confined. My attorneys gave me no counsel about, nor were involved in 

the exam and could not be present since it was conducted in Manhattan not 

Buffalo.
29

 

 On 10/4/2004 the psychologist filed a report stating I was competent. On 

10/20/2004, I filed motions from Brooklyn with USMJ Scott and served them on all 

counsel, including Grisanti, challenging conditions of confinement and to effect 

release, requesting a recommendation to dismiss the indictment for illegal detention 

because it was illegal now 18 months and violated beyond repair my Sixth 

Amendment constitutional guarantees to 1) retain private un-conflicted counsel of 

choice, 2) put on a proper defense against criminal charges, 3) have unfettered 

access to the law, my evidence, my ability to engage in discovery and 5)to use my 

own resources to defend myself. I also raised the issues that the detention was 

punitive in violation of the Fifth Amendment, and that the Speedy Trial Act was 

violated.
30

  

The pro se hearing of November 9, 2004 

 

 At the hearing of 11/9/2004, I was finally permitted to represent myself. The 

                                           
29

 See Dkt#63, Defense motion pp 4-6 
30

 Dkt#‟s 62-63, 11/18/2004, Pro se motion and further argument challenging 

confinement conditions and effect release 
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record demonstrates that I was not my counsel of choice. Still detained I stated that 

proceeding pro se was not my first choice, there were better choices for counsel 

than myself but that I was unable to make any better choice due to the confinement 

(T118-119). I told the court my Sixth Amendment right to counsel of choice was 

violated by the illegal detention impairing my ability to put together the proper 

defense team with my own resources. T128-29, 132 

Most pertinent to the issue of unjust interference with choice of counsel and 

defense I asserted that: 1) I was not confined legally and this interfered with my 

ability to consult with counsel or proceed pro se, 2) phone calls with my Lawyers 

were recorded at the jail thus impeding defense, 3) I wanted to consult with legal 

counsel as I proceeded pro se, but was obstructed in doing so by the conditions of 

confinement, including no federal case reporting system where I was confined. 4) 

USMJ Scott advised that I should have a Lawyer instead of proceed pro se, I agreed 

with Scott that I did not have a criminal law background, that this would 

compromise my defense, 5) I wished to consult with Lawyers, CPA‟s and tax 

professionals about the case, but was prevented by the confinement, 6) prior 

attorneys pushed a plea bargain, after I rejected it instead of following my 

instructions to engage in discovery, interview witnesses, and getting the defense 

together, and broke their agreement to move to vacate the detention, 7) I felt I had 

to proceed pro se as the only way to move the case forward, 8) The confinement 
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interfered with discovery, I had seen almost no discovery, including the documents 

underlying the charges despite the prosecutor‟s claim of “months” of discovery with 

both Lawyers, 9) my right to life liberty property were being violated because I was 

detained for 19 months, 10) detention presented a problem with me actually 

consulting with attorneys because the conditions of confinement made that very 

difficult, 11) You‟re not taken seriously by Lawyers when you are detained, 12) my 

assessment of the situation was that I had to release my current attorneys and could 

not gamble on another attorney because the confinement interfered with my ability 

to properly retain one, 13) the best way to proceed as the situation stood then was 

pro se so I could consult with and retain proper attorneys after achieving release, 14) 

Confinement prevented me retaining my own standby counsel and legal staff, 15) 

and accessing the docketed papers including transcripts filed by the prosecutor. 

T-118-129, T-132-134 

4ÈÅ ÄÅÔÅÎÔÉÏÎ ȰÒÅÃÏÎÓÉÄÅÒÁÔÉÏÎȱ ÈÅÁÒÉÎÇ ÏÆ υυȾυόȾφττψ 
 

 At the 11/18 hearing, I moved to re-file my 10/20/2004 Motion and Further 

Argument challenging conditions of confinement and to effect release asserting the 

Fifth and Sixth Amendment violations (Dkt#62-63 id.), T140-41. Grisanti still 

opposed any form of release justifying her position with 30 month detentions of Life 

Imprisonment and Death Penalty cases of large illegal drug traffickers and infamous 
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international terrorists,
31

 while she alleged the guidelines in this case were 24-30 

months. T-148-49 

I moved for recognizance release, an adjournment to receive and review the 

case material, T136-37, for release under 18 U.S.C. §3164, 90 day speedy trial act 

(STA) limit (T138-39) and that the competency issue was raised and ordered 

improperly (Dkt#62, id) so it cannot be excluded from the STA-limit, T139. I filed 

papers, Dkt#‟s 55, #56 (Affidavits), #57 and #58, in support of my motion showing 

illegal detention (#58 requests dismissal for STA violation), T140-41. I argued no 

evidence supported counts 12-20 (T144-45), that the nonviolent charges could not 

support a pretrial detention (T-145), and compared the fact that the alleged tax loss, 

per the sentencing guidelines would result in a 15-21 month sentence but the 

detention was into the 19
th

 month, T-146, 149-50. I argued that the unlawful 

detention caused the delays in the case and that the STA clock expired between 5/6 

and 8/20/03. T-152 

I pointed out I would lose 19 months of detention credit if I did not appear. I 

asked for limited conditions, because there was no flight evidence or available law to 

detain in this case (T-146-47), citing this circuits Freidman and Shakur cases and the 

Magistrate‟s failure to properly perform the required 2 step inquiry when 

                                           
31

 See Dkt# 51 Gov. response in opposition to motion of revocation of detention 

order, p7-8 
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determining a detention motion, T-142-43.
32

 I was on a legitimate business trip in 

Florida when I found out I was indicted and immediately started calling lawyers, and 

returned home to handle the charges. T-147-48. 

 The Magistrate still denied the motions. His 12/2/2004 detention order found 

the same reasons as his 7/27/2003 order as to why the now 19 month pretrial 

detention was justified. He found I should continue to be detained because I did not 

propose any release conditions that would assure my appearance, stating; 

“continued pretrial detention will reasonably assure defendant‟s appearance at trial”.    

Magistrate found that pretrial detention does interfere with defense but that 

detention was appropriate because it was more important than my right to defend 

myself unconfined. He also erroneously found that: I did not argue the detention 

interfered with my consulting prior counsel (cf. Dkt#55 p15, #63 pp10-20, #62 p5, 

defense motions); there was a “Florida hotel receipt” under the name Ben Collins 

(only a Buffalo receipt exists); and the only issue I raised regarding its punitive 

nature was length of confinement, overlooking the facts I raised; the non-speculative 

detention time was not determined and would exceed 24-28 months; nonviolent, not 

drug related charges; potential sentence was only 15-21 months; and integrity of 

detention order- based on refuted hearsay proffers, no legal precedents, ineffective 

assistance, and prosecutor responsibility for delay by illegal detention of defendant 

                                           
32

 United States v. Friedman, 837 F.2d 48, 49 (2d Cir. 1988); United States v. 

Shakur, 817 F.2d189, 194 (2d Cir. 1987) 
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(cf. 04-cv-685-RJA, Dkt#1, 8/24/2004, Habeas Petition (asserted in support of 

motion and considered by Magistrate), Ground 1, Fifth Amendment, cont. sheet 

pp7-26, Grounds 2-9, pp2-3, 26-35). He found it was not punitive pointing to the 

government‟s violent, life imprisonment, death penalty cites.
 33

  I was not served 

the opposition‟s memorandum (Dkt#51) referred to throughout his order so I had no 

opportunity to confront the opposition‟s “legal argument”.
34

 

On 12/8/2004 I filed a bail petition under 3142(b) (c) proposing eight different 

release conditions and a motion offering several bail options, Dkt#71-72. The 

prosecutor opposed all forms of release for the third time.
35

 At the bail hearing of 

12/17/2004, Magistrate Scott orally denied the motions without making any findings 

or proposals of his own and scheduled discovery and motion deadlines.
36

 

The 2005 Proceedings; Motion to Dismiss for Illegal Detention of 2 years 

interfering with Choice of Counsel rights 
 

 I filed several motions to extend my time to appeal the Magistrate‟s December 

2 detention order. Judge Arcara ordered the appeal due by 2/4/2005.
37

 On 1/26/2005 

I filed my motion for de novo review of release or bail (Dkt#‟s 82-84) and on 

                                           
33

 See Dkt# 68, 12/2/2004, HBS Second Detention Order pp5-17, denying Dkt#‟s 

55, 56, 57, 60, 62-63 Defense motions, affidavits and information 
34

 Dkt#65 Defense Request, #69 Order, #70 Opposing service affidavit of 12/3/2004 
35

 See Dkt# 75, Opposition 
36

 Dkt#76, minute entry 12/17/2004 
37

 Dkt#81 RJA-order granting defense requests to extend 10 day limit to file 

objections to #68, HBS-detention order 
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2/4/2005, my objections and appeal of the magistrate‟s detention order (Dkt#86, 

#87) requesting dismissal (Dkt#86 p20) for the obstructions to my defense, counsel 

of choice and punitive detention of 21 months.
38

 

 On 1/31/2005 I filed a discovery motion with declaration showing my 

discovery rights were violated by the unlawful detention and conditions of 

confinement. I requested rescheduling discovery after release.
39

 

Grisanti argued for pretrial detention under 3142(e) for the fourth time. 

Dkt#89, Response in Opposition 

On 3/1/2005, the pretrial motions deadline, I filed a motion to dismiss the 

indictment for illegal detention and sixth amendment violations of my counsel of 

choice and discovery rights.
40

 This was opposed, Dkt#93, 3/18/05. 

At the hearing of 3/22/2005 Michael Beilman addressed USMJ Scott 

asserting that I was illegally detained and that the prosecutor‟s agents had threatened 

him and his father, as private mortgage holders, to gain access to my house back in 

April of 2003 to assist them in their search and seizure. T154-56 

 

                                           
38

Dkt #82 de novo bail review #83 memorandum of bail law, #84 Dettelis‟s Affidavit 

with exhibits A-J, #86 Objections and Appeal of Magistrate Scott‟s 12/2/2004 (#68) 

Order, #87 Memorandum of Detention Law 
39

 Dkt# 85, Defense motion to dismiss for interference with discovery rights 
40

 Dkt# 91, Motion to Dismiss 3/1/2005 
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April 13, 2005 hearing, Motion to Dismiss for illegal detention of two years 

 

At the 4/13/2005, hearing for the motion to dismiss I argued before Magistrate 

Scott that; 

“The pretrial confinement is a Sixth Amendment issue, because it has 

restricted my ability to get the kind of counsel I want.” T159 

 

I asserted that; I could not retain the defense team I need because of the 

“confinement… I hold to be illegal”; Private Counsel, Smith and McFarland, and 

Humann, standby counsel, had obstructed my defense and since 5/1/2003 I was 

prevented from getting an adequate defense team, T158-161. 

When the Magistrate said I should have lawyers helping me I argued; 

 “I told you I want to get lawyers. I told you that the conditions of 

confinement have prevented that. There‟s no reason I should be detained…, 

especially after 23 months… you don‟t have legal authority… to detain me. 

The bail laws were determined a long time ago that the right to pretrial release 

allows one the unfettered ability to defend himself… [T]hey are in the 

Constitution for a reason. Not just to… bring someone to trial or assure they 

are going to appear, but also to make sure they have the right to defend 

themselves in an adequate manner, and also that they are free from 

pre-conviction punishment.” T160-161 

 

No opposing argument was made. The Magistrate reserved decision until after 

the hearing before Judge Arcara. T162 

Judge Arcara postponed the de novo review hearing several times. On 4/15/05 I 

appealed the 60 day delay to this court for violation of the promptness requirement.
41
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 Dkt# 101, NOA, 4/13/05, USCA Docket No. 05-1890-cr 
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On 4/22, I argued for release and de novo review of the detention order before 

Judge Arcara.
42

 On 4/25/2005 Judge Arcara granted all the motions supporting the 

motion to dismiss and set bail, but made no findings and did not rule on the motion 

to dismiss or the constitutional violations presented, i.e. whether the detention of 

two years was legal or my defense was impaired or counsel of choice rights 

interfered with, or whether the detention was punitive. Dkt# 103, Order granting 

#‟s71-3, 77, 82, 86, 90, 94 

 On 4/26/2005 USMJ Scott denied the motion to dismiss the indictment for 

illegal detention (Dkt# 91) as moot, but made no findings of fact or conclusions of 

law. He ruled the motion was mooted by the setting of bail on 4/25/2005, 1½ years 

after the issue was first raised 12/16/2003, even though I was detained for 2 years. 

He did not address the Fifth or Sixth Amendment issues I raised such as the financial 

devastation interfering with counsel of choice. Dkt#105, HBS-Order 

On May 13, 2005 I filed objections with Judge Arcara to the denial detailing 

three main objections; 1) Pursuant to 28 USC §636(b)(1)(A) a Magistrate cannot 

decide a motion to dismiss a felony indictment and the motion cannot be mooted for 

the reasons given, the granting of bail supports the position that the two year 

detention was illegal,  2) My Sixth Amendment Right to Counsel of Choice was 

violated and 3) The pretrial confinement obstructed my defense, discovery rights 
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 Dkt#114, Tr. 4/22/2005 
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and prevented motion filing.
43

  

Instead of scheduling my Objections (Dkt#107) to the Magistrate„s Order 

(Dkt#105), the lower court sent them to the Second Circuit.
44

 This court ruled it 

lacked jurisdiction to hear the appeal of the magistrate‟s order which first should be 

made to the district court.
45

 

 On 8/17/2005 I filed an omnibus motion for a Fourth Amendment suppression 

hearing and to dismiss the indictment and terminate the proceedings for illegal 

detention, Sixth Amendment impairment to defense, interference with counsel of 

choice and other grounds, with Speedy Trial Objections.
46

 A hearing was held 

8/17/2005 to set a trial date. In that motion and at oral argument I requested the 

Motion to Dismiss the Indictment with my Objections to the Magistrate‟s denial 

(Dkt#91, #107) be briefed and considered by the district court (T175). Judge Arcara 

made an oral blanket denial of the motions without ordering the briefing asserting he 

was familiar with the arguments (T180). Judge Arcara did not make the required de 

novo review of the Magistrate‟s denial of the motion to dismiss, or make the 

required findings of fact. No written order or findings were issued. He set a trial date 

for November 15, 2005. I informed the court I could not prepare for trial while still 

                                           
43

 See Dkt#107, 5/13/05 Objections and Appeal to the Chief Judge of Magistrate‟s 

Order, pp 1-2 
44

 See Dkt#107 minute entry, and this Court‟s Appeal Docket No., 05-2369-cr 
45

 See Dkt#197, Mandate, USCA2d, 05-2369 
46

 See Dkt#131, 132, Defense Omnibus Motion to dismiss with Declaration of JD 
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detained and objected to the unconstitutional impairment to my defense and counsel 

of choice rights and requested “termination of the proceedings”.
47

  

The Judge allowed the prosecutor to file an order excluding all time from the 

hearing to trial of 90 days “in the interest of justice to allow the defendant to prepare 

for trial.” 
48

 

I appealed to this court interlocutory to prohibit the proceedings for the 

constitutional violations. This court decided it lacked jurisdiction to hear the appeal 

because it was not an appeal from a final order and the issues would be available for 

appeal from any final order of conviction and sentence.
49

 

 Before trial I raised my fair trial rights, speedy trial, counsel of choice and 

impairment to my defense violations as affirmative defenses.
50

 I asserted my Sixth 

Amendment trial rights had become meaningless because I was already in jail for 2½ 

years without a trial or conviction on charges with a 0-3 and 0-5 year maximum. 

 

Trial 

 

 Before trial I moved to dismiss under the Speedy Trial Act and I objected 

because my pretrial motions had not been decided and my constitutional rights were 

                                           
47

 T163-182 
48

 T182; Dkt#133, Continuance Order 
49

 Dkt#‟s 139, 140, NOA„s; USCA2d Docket No. 05-4782-cr, Dkt# 246, Mandate 
50

 Dkt# 153, Defense Assertion of Substantive Defenses, pp1-4 
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violated.
51

 I objected to not being able to submit evidentiary exhibits, witness list, 

being blocked from interviewing witnesses, ineffective prior counsel not acting as 

advocates for me, invalid indictment, illegal detention, being detained for 2 ½ years 

without a conviction of guilt on a 0-5 year potential sentence, and the resulting 

interference with my defense . Trial Tr. 11/16/2005 pp 29, 31, 40-44, 229-235, 244 

 I objected specifically that the interference is reversible error. Id p235 

During trial I was unable to properly defend because of the illegal detention 

and moved for a mistrial because of the uneven playing field purporting to be a “fair 

trial”. My motions were denied. The only defense witness was me. I could not 

contact or interview witnesses, hire expert witnesses, or access my own office 

archives because of confinement as well as failure of standby counsel to do this for 

me. See id, and Dkt#141, 9/7/05, Affidavit of J.D. concerning investigative 

responsibly of Glenn Murray 

Trial ended December 5. A jury verdict of guilty on all counts was returned 

after two days of deliberation. Dkt#162 

Legal Argument 
 

Questions of Constitutional application are reviewed de novo.
52

 A district court‟s 

ultimate resolution of a constitutional due process issue is reviewed de novo.
53

 

                                           
51

 Trial Tr. 11/16/2005, pp2, 229; 11/17/2005 pp2-8 
52

 Stein ( infra) at 146, United States v King, 276 F.3d 109, 111 (2d. Cir. 2002) 
53

 United States v. Millan, 4 F.3d 1038, 1043 (2d. Cir. 1993) 
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Issue A. Whether the defendant‟s Sixth Amendment right to counsel of choice was 

violated by a pretrial detention lasting over thirty months because the detention 

was illegal or unjust and interfered with the defendant„s right to choose his counsel 

and use his own resources to retain his counsel of choice, and the government or 

the court did not timely cure the violation? 
 

Summary of Argument 

 

The Sixth Amendment provides “[i]n all criminal prosecutions, the accused shall 

enjoy the right… to have the assistance of counsel for his defense.” U.S. Const. 

Amend. VI. Thus the Sixth Amendment guarantees me the right to be represented by 

an otherwise qualified attorney who I can afford to hire. Caplin & Drysdale, 

Chartered v. United States (1989).
54

 “[A]n element of this right is the right of a 

defendant who does not require appointed counsel to choose who will represent 

him.” United States v. Gonzalez-Lopez, 548 U.S. 140, 144 (2006), citing Wheat at 

159 
55

 

The Sixth Amendment not only protects “an individual's right to choose the 

lawyer or lawyers he or she desires,” Wheat at 164, but also “to use one's own funds 

to mount the defense that one wishes to present,” Caplin & Drysdale, id. The goal is 

to secure “a defendant's right to spend his own money on a defense.” This right 

cannot be unjustly interfered with. See United States v. Stein, 541 F.3d 130, 151(2d 

Cir. 2008), Caplin & Drysdale, id. Violation of this right is structural error requiring 

                                           
54

 491 U.S. 617, 624-25 (1989) 
55

 Wheat v. United States, 486 U.S. 153 (1988) 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1988066949&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71%20%5C%20_top
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1989093290&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71%20%5C%20_top
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1988066949&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71%20%5C%20_top
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1988066949&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71%20%5C%20_top
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reversal. Gonzalez-Lopez, supra at 150-52, Stein, supra at 157 

The record shows an unjust pretrial detention from 5/1/2003 interfered with 

my right to retain counsel of choice, Tommy Eoannou, and use my own resources to 

pay for the defense I wanted. Instead Ed Smith, who I did not choose, was hired by 

my brother.  Then the prolonged detention further interfered with my right to 

counsel of choice and use of financial and other resources that would have been 

available for defense but for an unjust detention of 2 ½ years. Nothing can justify not 

ordering some form of release in this case to limit the obvious impairment to 

defense. Since the record is inundated with my relevant motions, demonstrations of 

interference, assertions of facts and requests for cure and finally dismissal, this is 

undeniable. 

Argument 
 

Pursuant to this court‟s recent decision in Stein supra 
56

 and based on the relevant 

facts, we can show structural Sixth Amendment error by unjust pretrial detention 

following the legal reasoning in Stein thus: 

1) The detention was illegal and caused by government action 

 

2) My right to hire the counsel I wanted was interfered with by the detention thus 

violating my Sixth Amendment council of choice rights 

 

3) Although properly moved for, the government or the court never cured the 

violation 

                                           
56

 Decided 8/28/2008 
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4) Such a violation is structural error that pervades the whole trial framework thus 

evading harmless error analysis, and 

 

5) the only available remedy is reversal of the conviction, with prejudice in this case 

and also dismissal of the indictment. 

 

1. The Pretrial Detention was illegal, caused by prosecutor’s repeated motions, 

Magistrate’s illegal detention orders and private counsel’s 1½ year failure to 

have the detention order reviewed against my express directives 
 

 Upon arrest and initial appearance on an indictment a Magistrate must 

accommodate a defendant‟s right to counsel of choice and arrange for his release. 

See F.R.Cr.P., Rule 4, 5, and 9.  This is pursuant to the Fourth Amendment 

guarantee against unreasonable seizures of the person, Fifth Amendment due 

process, Sixth Amendment choice of counsel and fair trial guarantees, and the Bail 

reform Act. Also, a Judge cannot imprison a citizen except pursuant to an applicable 

statute. 18 USC §4001 

 On May 1
st
, initial appearance, the Magistrate granted “temporary detention” 

(T-5) over my opposition (T-8) although AUSA Grisanti made no showing I could be 

detained T3-13. All Grisanti did was read the indictment and move for detention 

under 3142(e) stating “We feel that he‟s a flight risk”, T2-3. The temporary 

detention statutes do not permit “temporary detention” in this case, 18 U.S.C. 

§3142(d). 

At the May 6, and June 19
th

 hearings the prosecutor asserted that no form of 
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release would assure appearance at trial, T20-27, T34-37; T52-58. Whereas, 

Defense Counsel Smith showed; this was not a detainable case or defendant, I was 

out of town on business when indicted, worked to raise a retainer for attorney 

Eoannou (T-48) who was in contact with Grisanti post indictment, returned to 

engage the charges, and that release had to be ordered. Detention was still ordered.
57

 

The motions for release made May 1, May 6 and June 9, 2003 should have 

been granted and some form of release ordered, since the record reveals the pretrial 

detention statutes do not apply to this type of case or defendant.
 58

 Likewise the 

prosecutor‟s repeated motions and arguments for detention under 3142(e) were 

unjust and not permissible, based on mere speculation that I might flee.
59

 See 18 

U.S.C. § 3142(e)(f)(g) cf. Dkt#9, Bail Motion, Dkt#10, Opposition 

The Magistrate made his written detention order based on the submitted 

papers and hearings of May 1
st
, 6

th
 and June 19

th
.
60

 

His findings were; 

“1. The pretrial Services Report dated May 8, 2003 submitted by Lillian M. 

Cullen, United States Probation Officer for the Western District of New 

York is hereby incorporated into the record. 

2. The defendant traveled to three states after learning of the return of his 

indictment. 

3. The defendant notified a mortgagor [sic] that he was relinquishing his 

rights to a recently purchase [sic] building which housed his residence and 
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 T-28-33, T-35-40; T-45-52, T-58-59 
58

 Dkt# 9, 6/9/03 bail motion, see Relevant Facts, supra, covering those hearings 
59

 Dkt#‟s 10, 51, 75, 89, 93, 115 prosecutor‟s opposing responses to release motions 
60

 Dkt#9, defense bail motion, #10 Gov. Response, and T-3-13, T-19-40, T-43-59 
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his business. 

4. The defendant returned to Buffalo and registered in a hotel by using a false 

name. 

5. The strength of the Government‟s case.”
  61

 

 

These findings do not support his conclusion that this was a serious risk of flight 

case or defendant and that no form of release could reasonably assure my 

appearance at trial and I should be detained until trial. Yet the unlawful pretrial 

confinement continued for over two years despite repeated proper motions for 

release. 

The Magistrate ignored the facts of my lifetime extensive local history and 

ties, lifelong local residence, noncriminal background, and never failing to show up 

for court on serious charges in the past. The order sets forth no fact that shows a 

serious risk of flight under 3142(f) or that could not be met with some release 

condition under 3142(c). The order violates the Bail Reform Act
62

, applicable 

Supreme Court decisions (e.g., Salerno, Stack v Boyle
63

), and this court‟s flight risk 

cases. Friedman supra at 49-50. In Salerno the Supreme Court states; 

“The Act operates only on individuals who have been arrested for a specific 

category of extremely serious offenses. 18 USC § 3142(f).*** On the other 

side of the scale, of course, is the individual's strong interest in liberty. *** 

But, as our cases hold, this right may, in circumstances where the 

government's interest is sufficiently weighty, be subordinated *751 to the 

greater needs of society. We think that Congress' careful delineation of the 

circumstances under which detention will be permitted satisfies this 
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 Dkt# 15, detention order 7/27/2003, p 2 
62

 18 U.S.C. § 3141 et seq. 
63

 U.S. v. Salerno, 481 U.S. 739, 750-51 (1987); Stack v Boyle, 342 U.S.1, 5 (1951) 
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standard.” [emphasis added] Salerno at 750-51 

 

 Congress‟ careful delineation or restrictions placed on when a pretrial 

detention can be moved for is the first aspect of the constitutional application of the 

statute. Violate these restrictions and you violate the statute and the Constitution. 

Since this court requires more than charges as serious as those set forth in 

3142(e)(f) and an ability to flee, Friedman supra at 49-50, and in this case you don‟t 

have that, this detention was illegal. 

 When considering release conditions the Magistrate must take into account 

the available information concerning four statutory factors: 1) nature and 

circumstances of the offense charged; 2) weight of the evidence against the person; 

3) history and characteristics of the person; and 4) danger to any person or the 

community posed by release. 18 U.S.C. § 3142 (g). He must set his facts and reasons 

for detention down in writing based on these factors. 18 U.S.C. § 3142 (i). The 

Magistrate never set forth specific facts and reasons about the four factors that show 

a serious risk of flight or that no release conditions at all would reasonably assure 

appearance.
64

 

1) The nature and circumstances of the offense do not support detention. These 

are nonviolent income tax charges in a 0-5 year range with a relatively low 

alleged tax loss. 

                                           
64 Cf. detention orders, Dkt# 15, 7/27/2003, supra; Dkt# 68, 12/2/2004, pp 12-13 
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2) The weight of the evidence was never assessed by the Magistrate because no 

evidence was presented or proffered by the prosecutor, just that she had two 

filing cabinets of papers (T-41). Further any weight assessment is meaningless 

as to detention because the charges do not support detention. 

3) History and characteristics of the person are all in favor of a normal release. A 

life-long, local citizen with extensive family, financial and community ties 

and his own local accounting practice of 15 years must be released unless, at a 

minimum, very serious charges are brought. 

4) Danger to any person or the community posed by release is not a factor 

because this is a nonviolent case and defendant. 

The 5 findings the Magistrate did make need not be disturbed to conclude that 

the detention was unjust. They are nevertheless erroneous: 

Finding 1) The pretrial services report of 5/8/2003 shows lifelong local 

residence, no criminal convictions, no past or present bail jumping or bench 

warrants, lifelong local family, local financial ties, local real estate ownership, 

nonviolent charges in the 0-5 year range, and recommends release on a $50,000 

bond secured with $30,000 cash or property, not detention.
65

   

Findings 2-4 occur after indictment and are perfectly legal acts upon which 
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 See Dkt# 15, supra, p 3; and see pretrial services reports of May 8, 2003 

(investigator‟s report) and April 22, 2005, submitted in sealed envelope in USCA 2d, 

Docket no. 05-2504-cr (Rel.), annexed to “Appeal Memorandum” filed 11/3/05. 
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one must speculate to conclude any flight risk: 

Finding 2), Magistrate Scott does not find that traveling to three states was 

done to flee from justice. Both sides agreed I heard about the return of the indictment 

when in Florida on 3/17/2003, the record shows I contacted local attorneys, worked 

with clients to raise a retainer traveling from there to Tennessee, then to my business 

partner/client in Indiana, doing legitimate business and case research, then home to 

New York, to engage the charges. The prosecution admitted I informed them of this 

business trip before indictment. Dkt# 10, Response, p 3, Dkt#89, Response, p4. No 

evidence contradicts this.
66

 

 3) The Magistrate made no finding as to the reason for the unsigned email 

used to support his finding of notifying a private “mortgagor” [sic] of relinquishing 

my rights to my house. The alleged email, dated 4/22/03 was proffered by Grisanti 

as a surprise at the 5/6/03 hearing (T24, 33-34), although she got it in April (Dkt#10 

Ex. F) thus violating my confrontation rights. Therefore, this item cannot be 

considered. Nevertheless, the Magistrate does not discuss or resolve why Jack 

Beilman (the alleged email recipient) would say at the hearing that I live at my 

Bidwell house if I was relinquishing my rights to it, T33-34. And if this was so 

important why didn‟t the Magistrate more thoroughly question Jack Beilman about 

it. Such an item carries no legal capacity to transfer real property and I denied ever 
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 T8-10, T-28-29, T-48-49 
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giving such notice (Dkt#84, id., p10). No showing was made that I abandoned my 

property. Grisanti only speculated with no supporting evidence even though she 

knew I just made the current mortgage payment and was demanding my keys from 

Beilman (T58-9, Dkt#9, Attch. Jack Beilman‟s 6/5/2003 letter, Dkt#84, id., p10-11). 

According to Beilman, the prosecutor‟s agents, intimidated and threatened him, 

using him to illegally search my house while I was out of town, T153-154. Beilman, 

contradicted Grisanti‟s assertion that he changed my locks as a result of the email. 

Jack Beilman states that he did so because he discovered that items (TV etc.) were 

stolen from my apartment while I was out of town.
 67

 He stated I left him a phone 

message on April 30 at 4:28 pm that I returned to fight the criminal charges, and he 

produced a tape to that effect.
68

 He stated I made my current mortgage payment in 

person at his home when I returned from my trip.
69

 In his 12/2/2004 detention order 

USMJ Scott says the email shows my “intention to abandon” my house (and this 

area) (Dkt#68 p10). He does not discuss or resolve why I would make my current 

mortgage payment to Beilman on 4/30/03 and deposit all my business trip earnings 

in my local bank account upon my return, or why I would return from my business 

trip at all, or bother talking to any local attorneys about the case or call the 

                                           
67

 U.S.C.A. 2d, Docket no. 05-2504-cr (Rel.), “Appeal Memorandum” filed 

11/3/05, Ex. K, transcribed tel. Messages from J.D. to Jack Beilman, cf. T-25. 
68

 Id. 
69

 T-58, and Jack Beilman‟s letter, dated 6/5/2003 to Ed Smith annexed to Dkt# 9, 

Bail motion 
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prosecutor while I was away, or fax them anything from a known local Kinkos 

location, on April 30
th
, using my own credit card, if I was dumping my house and 

leaving the area I just returned to, so that I could flee from this prosecutor.
70

 In fact 

the email (4/22/03) says I am returning to the area, which I did, on 4/28/03. The 

Magistrate never finds that I fled or was fleeing prosecution. 

 4) Checking into a local motel once under an assumed name or “false” name 

likewise does not permit a legal conclusion that pretrial detention is available. The 

record only shows that I checked in under the name Ben Collins/ Environmental 

Energy once from 4/28
71

 to 4/30/2005, not that I used a fictitious name at any other 

time. I was legally associated with both those business names.
72

. One motel check-in 

under an assumed name for two days does not justify pretrial detention for 2 ½ years. 

The Magistrate did not find that the check-in was done to avoid appearance, arrest or 

that it delayed anything. 

 5) Finally the prosecutor made no showing regarding the weight of the 

evidence against me in any of the detention hearings or in her written submissions. 

Therefore, the fifth finding cannot be made.
73

 

 In the Friedman case this court rejected a Magistrate‟s implied findings 
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 Dkt# 84, Affidavit of J.D., pp 4-11 
71

 The proffered receipt is dated 4/27 due to an early morning check in on 4/28 since 

the motel charged for 4/27 to 4/28 the first day 
72

 See Dkt# 84, Af. of J.D., pp 8-9, and Ex. G, Certificate of Incorporation “Ben 

Collins” 
73

 See detention hearings, T-20-27, 34-37; T-53-58; Dkt# 10, Government response 
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relating to flight risk. Here the findings present mere speculation of appearance risk, 

are much less serious than Friedman and no proof of detainable serious risk of flight, 

Friedman at 49-50. 

The same findings were used in the 12/2/2004 detention order to justify the 19 

month detention and its documented interference with the Sixth Amendment, 

Dkt#68, order, supra, pp9-13. This order simply concludes that after indictment, 

engaging in interstate travel (I had to travel interstate to get home), carrying my 

passport (which I needed for ID), the email (with no legal capacity to convey 

anything), the motel check-in (under a name I incorporated in December 2002), my 

letter to the prosecutor questioning the validity of the charges and not turning myself 

in, although no such agreement was made, outweighs Friedman and its requirement 

of more than charges at least as serious as those set forth in 3142(e)(f) (e.g., violent, 

carrying a 10 year minimum) and an ability to flee, and my local ties. Id., p12-13 

Neither the type of charges nor the type of defendant is classified in the six 

specifically enumerated instances under the statute where pretrial detention can be 

moved for by the Government or the Court. United States v. Himler at 160,
74

 

Friedman, supra., Salerno, supra. See 18 U.S.C. § 3142 (f)(1)(2) 

 The type of flight risk case that permits detention motions is the extreme, 

rare and exceptional case that was codified in the Bail Reform Act of 1984, not this 

                                           
74 United States v. Himler, 797 F.2d 156, 160 (3d Cir., 1986) 
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case.
75

 

 Smith asked the Magistrate to set release conditions in May and June of 

2003, proposed that family would post assets and I would abide by any conditions. 

In November-December 2004 I proposed eight conditions, including cash and assets 

posted by me, family and putting up my house (Dkt# 71, 72 Bail Application, 

12/8/2004). See Tr. 12/17/2004 Bail hearing. 

 The Magistrate must set conditions himself if none satisfy him as 

presented by a defendant. In Xulum we read; 

“Under the Act, when the government seeks pretrial detention of an individual 

on the ground that he poses a risk of flight, the standard it must satisfy is a 

“preponderance of the evidence.”  United States v. Simpkins, 826 F.2d 94, 96 

(D.C.Cir.1987).  That preponderance must, of course, go to the ultimate 

issue:  that no combination of conditions—either those set out in the Bail 

Reform Act itself or any others that the magistrate or judge might find 

useful—can “reasonably” assure that the defendant will appear for trial.18 

U.S.C.§ 3142 (c ).” United States v. Xulum, 84 F.3d 441, 442 318 

U.S.App.D.C. 1 (C.A.D.C.,1996) [Emphasis added] 

 

Even if it were detainable, this is not a case where there are no release 

conditions that could reasonably assure appearance. United States v. Orta 760 F.2d 

887, 890-92 and FN 15 (8
th
 Cir.1985), Himler and Friedman, supra 

 The Magistrate‟s concerns, as far as they can be derived from his sparse 
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 See Dkt# 96 Defendant‟s submitted written Oral Argument, p. 7; Dkt# 87 Defense 

Memorandum, pp. 5-9 esp. page 7, Serious Risk of Flight Table from 2d
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member courts setting forth examples of Serious Risk of Flight cases, and see United 

States v. Martir, 782 F.2d. 1141, 1143 2nd
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findings, could have been met by 1) turning in my passport, 2) being ordered not to 

convey my real property and residing at 123 Bidwell Parkway, my principle and 

only residence, a few miles from the Courthouse, 3) not using any fictitious names, 

4) ordering travel restrictions, 5) reporting to pretrial services, 6) turning in my 

driver license, 7) bail posted by family or me, 8) putting up my house, and 9) in the 

extreme, electronic monitoring, 10) house arrest, or any other condition, short of jail. 

18 U.S.C. §3142(c).
76

 At least monitoring would have allowed me to earn a living 

and contribute my resources toward my defense, defend somewhat normally, look 

up, contact and interview witnesses, access my office records, the internet, etc., to 

find witnesses, access evidence, the law of the case, normal communication 

channels, make unmonitored telephone calls that are not taped by prison officials 

and available to the prosecutor, use faxes, a telephone that can reach cell phones, 

leave telephone messages, and make phone calls that are not preceded by a warning 

that the recipient is being called from a correction facility and will be charged 

outrageous rates to take the call. This Magistrate simply chose not to use available 

release conditions. 

Counsel did not challenge this order for 1½ years. I had to fire private counsel 

to challenge it myself. It was not vacated until I brought a § 3145(b) review, pro se, 

finally heard on 4/22/2005. Bail was immediately set by the District Court Judge and 
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 Dkt#71, #72 Bail Application, supra 
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all release motions were granted.
77

 

Thus a Cronic error presents itself as well (see appeal Issue B) because 

defense counsel entirely failed to subject the opposition‟s case and detention order to 

meaningful adversarial testing. So there is a denial of Sixth Amendment rights that 

makes the adversarial process presumptively unreliable from the Magistrate‟s May 

6, 2003 (oral) and 7/27/2003 (written) detention orders until counsels‟ withdrawal 

on 11/9/2004.
 
T63-134. The adversarial testing process broke down for 1½ years 

while I was illegally detained (T-124).
 78

 

Not only did counsel not review the order but in June 2004 lead defense 

counsel McFarland filed a motion opposed to my position regarding competency 

after over six months of joining in continuances with the prosecution. He and Smith 

moved for a psychological evaluation or to withdraw as counsel if one was not 

ordered. I opposed accusing my counsel of filing a fraudulent motion. Then 

McFarland abandoned the case not showing up for two competency hearings 

(7/21/04, T-90; 10/26/04, T-111-12) and a substitution hearing (11/9/04, T-119-20, 

132), never briefing for trial or challenging detention. McFarland‟s alleged reason 

to the court for not appearing was that he lacked “the resources” to travel to Buffalo, 

T-90, 119. Had I not been detained I could have used my resources to pay McFarland 
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 See Minute Entry of April 22, 2005; Dkt# 103 Bail Order, 4/25/2005 granting 

Dkt#‟s 71, 72, 77, 82, 86, 90, 94 defense motions for release from custody 
78 United States v. Cronic, 466 U.S. 648, 659,and n. 25, 662 and n. 31 (1984) 
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additional money to show up. 

Magistrate Scott prolonged the detention by committing further Sixth 

Amendment structural error by ordering conflicted local counsel Smith to represent 

me at the 7/21/04 competency hearing against my position that I was competent 

(T90-96,102-03). As Smith suggested, the Magistrate first had to resolve the conflict 

of counsel issue before moving to the issue of competency (T-95), contrary to 

Grisanti‟s position (T-94).
79

 I was entitled to un-conflicted counsel advocating my 

position at that hearing but Smith‟s conflict (he signed and filed the motion, Dkt#43, 

T-91) caused him not to argue my position, the fact that I was competent.
80

 And the 

Magistrate refused to let him withdraw the motion (T-93) knowing I argued for 

competency and asserted McFarland‟s affidavit was false. T-92, 98-99, 102-3, 105-6 

This violated my rights to 1) have un-conflicted counsel advocating my 

position, 2) challenge the unjust detention, and 3) to proceed pro se, delaying the 

case and my pro se rights unnecessarily until 11/9/2004 (see appeal issues C and D). 

I was constructively without counsel and denied my pro se rights for 4 months. See 

Gonzalez at 148-149 citing McKaskle v. Wiggins, 465 U.S. 168, 177-178, n. 8 

(1984). See Cronic at 654-662, n. 11-28 

The fact that Judge Arcara granted release to me pro se on 4/25/05 (Dkt#103, 

4/25/2005 supra) shows the Magistrate‟s order and 2 year detention was unlawful 

                                           
79 United States v. Collins, 430 F.3d 1260, 1264-66, (10

th
 Cir. 2005) 

80 Mickens v. Taylor, 535 U.S. 162, 166-76 (2002); 
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and shows the Cronic error. Since my 3145(b) challenge was successful, Smith and 

McFarland‟s would have been more successful, since they were un-jailed Lawyers. 

Their failure to advocate my position on competency, going to trial, and bringing the 

3145(b) review of detention so I could be released and thus pay for and participate in 

my defense, including paying for the defense team I wanted was a Cronic error. 

The unjust delay of my pro se rights and the Cronic error are also structural 

errors that pervade the proceedings
 
and support the argument that the detention was 

illegal or unjust, since counsel did not act as my advocate and challenge detention 

for 1½ years. Instead they joined in continuances with the prosecutor. This renders 

the detention order unreliable and, because of the interference with my defense by 

the unjust detention, renders trial results presumptively unreliable. McKaskle, id., 

Cronic, id., at 656-657, 659, Gonzalez at 144, 148-152, n. 4-5, Stein at 155-157 

For all of the above reasons the pretrial detention from May 1, 2003 to April 

25, 2005 was contrary to law and thus “unjust“, and was caused by government 

action. 

2. The defendant’s right to hire the counsel he wanted was interfered with by the 

detention thus violating his Sixth Amendment council of choice rights 
  

At the 5/1/2003 hearing, pursuant to my Fifth Amendment, Sixth Amendment and 

Eighth Amendment rights, the Federal Rules of Criminal Procedure, Rule 5 and 9, 

and 18 U.S.C. 3141, 3142(a)(b)(c ), the Magistrate should have made sure I had 
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counsel or granted a continuance and released me to retain counsel, as I requested, 

T-6, 8. Instead he held a critical “arraignment” (5/1/03 minute entry) and detention 

hearing, granting “temporary detention” while I was naked of counsel (T2-13), 

telling me to have my family retain counsel for me, T12-13. Therefore, I appeared 

the next day with counsel, retained by my brother, (T-15, T-48) even though I told 

the Magistrate I would not be able to return with my counsel of choice if I were not 

released (T-12) and that I needed to consult with Lawyers to determine the retainer, 

T-8. I objected to this and could not return with counsel of choice because of the 

interference caused by the “temporary detention”, and remained detained for the 

next 38 months. This error interfered with my right to retain the Lawyer I wanted, 

Tommy Eoannou, because my ability to use my resources was interfered with by the 

pretrial confinement. 

My first choice of counsel, Tommy Eoannou, is clear from the record where I 

assert in my affidavit (Dkt# 84) in support of the motion to dismiss that after I was 

told by the prosecutor on March 17, 2003 that I was indicted I began calling friends 

and associates for attorney referrals and decided to hire Eoannou, faxing, calling and 

discussing the case with him prior to my return, from March 31 to April 30, the day 

of arrest and detention. That is who I consulted with and wanted to retain.
81

 

                                           
81

 See Dkt#57 Defense Motion, p 4, #84 Affidavit of J.D., pp3-12, T5-13, 23, 28-9, 

48, 53-4, all facts on the record showing Eoannou as my counsel of choice after 

indictment and before detention and my actions to retain him with my own resources 
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The attorney my family retained, Ed Smith, was not my counsel of choice (cf 

Gonzalez at 142). He also failed to get me released pretrial and allowed an illegal 

detention to continue.  The 12/17/2003 and 11/9/2004 hearings show the defense 

interference with counsel I endured in this case resulting from the detention as do the 

motions I made for release, e.g. Dkt#63, and the affidavit in support, Dkt#84.
82

 This 

was including my right to retain counsel of choice, Eoannou, and my ability to use 

my own resources to defend myself, thus violating my Sixth Amendment choice of 

counsel right.
83

 

 This right attached upon indictment, 3/11/2003.
84

 This right had to be 

honored by the prosecutor, who had an affirmative obligation not to act in a manner 

that circumvents and thereby dilutes the protection afforded by this right. Stein at 

154B. This right was not honored by the prosecutor who repeatedly moved for 

detention, for 2½ years, to deprive me of it even after asserting that she had 

conversations with Attorney Eoannou on my behalf after indictment, T-23; T-48. 

The court and prosecutor could not ignore my repeated pleas that the illegal 

confinement was financially devastating, punitive, interfered with my counsel of 

choice and impaired my defense but that is what they did.
85

 Stein at 155 

                                           
82

 The allegations I made in those hearings were re-asserted in support of my motion 

to dismiss for illegal detention. See Dkt#91, p2 
83

 Stein at 151, 155-56, Caplin & Drysdale at 624 
84

 Rothgery v. Gillespie County, Tex., 128 S.Ct. 2578, 2583 (2008), Stein at152A 
85

 T68-76, 81-2; T-114, 116; T118-34; T-136-52; T-158-162; T164-182   
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I reasonably expected to be free pretrial to choose my counsel, raise or earn 

my own money, convert resources, borrow my home equity, etc., in order to raise 

and pay for legal fees to mount the best defense. I was deprived of those resources by 

the illegal detention. Thus the court and prosecutor prevented me from obtaining and 

using my legitimate resources to defend.
86

 

The government's interest in detaining me in jail to assure appearance was 

contrary to my Sixth Amendment constitutional guarantees and the release and 

detention statutes, and “is insufficient to justify the government's interference with 

the right of individual criminal defendants to obtain resources lawfully available to 

them in order to defend themselves.” Stein at 141 citing U.S. v. Stein I, at 361-369.
87

 

I need not make a “particularized showing” of how my defense was impaired, 

because everything I could do to defend was influenced by the fact that I was 

deprived of nearly all my available resources, my earnings, my office, my 

evidentiary records such as client files for cross examination, my home, my credit to 

use for selection of counsel and what I could pay them to do; interviewing witnesses, 

hiring expert witnesses etc., by the 2 year confinement (U.S. v. Stein I at 371-72). 

Thus, the Sixth Amendment violation is complete irrespective of the quality of my 

ultimate pro se representation.  Id. at 369, See Stein at 151 

                                           
86

 See Stein at 155-156, citing United States v. Farmer, 274 F.3d 800, 804 (4
th
 Cir. 

2001) 
87

 United States v. Stein (Stein I), 435 F. Supp. 330 (S.D.N.Y., 2006)  
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 Because of the detention I was unable to; interview witnesses, access the law 

of the case, pay counsel or CPA‟s for specialized tax research, hire expert witnesses, 

earn money, tap my $80,000 of home equity because lenders will not deal with jailed 

borrowers, pay my credit cards so my credit was ruined thus my credit was  not 

available for defense. Since the illegal detention prevented me from working I could 

not use any of the earnings I should have been making toward my defense. 

Therefore, the illegal detention deprived me of all of these legitimate resources, for 

over two years, that otherwise would have been available for my defense whether or 

not I was pro se.
88

 

This financial and resource deprivation was in the face of the prosecutor‟s 20 

count tax filing indictment, alleged “two filing cabinets full of documents” (T-41) 

and “22 file boxes full of seized discovery material” (T-60). This is similar to Stein 

but on a micro scale where prosecutors provided millions of pages of open file 

discovery documents and illegally deprived defendants of their right to resources to 

pay counsel to review and assess them. In my case it was many thousands of pages. 

Had I been released, which was the process that was due, I would have been 

able to use my legitimate resources to retain attorney Eoannou, who was my counsel 

of choice, as well as other defense professionals, hire expert witnesses, interview 

witnesses, find witnesses, pay for legal research and otherwise defend the case. 

                                           
88

 Caplin & Drysdale, id; Farmer, id; Stein, id. 
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 For all of the above reasons the unjust detention interfered with my right to 

use my own resources to retain counsel of choice and impaired my defense. 

 3. The government or the court never cured the constitutional violation 

A constitutional taint can be timely cured. But, since no remedies were ordered for 

two years, although moved for immediately, the court failed to timely cure the taint, 

see Stein at 144. The setting of bail after two years of unjust interference is not a 

timely cure and does not “restore [ ] the defendant to the circumstances that would 

have existed had there been no constitutional error,”. 
89

 

 I raised the issue many times below, pretrial while being represented by 

counsel and pro se (hearings of 12/17/03, 7/16/04, 11/9 and 11/18/04, 12/8 and 

12/17/04, 4/13 and 4/22/05, 8/17/05 etc., and at trial, but no evidentiary hearing was 

held by the Judge to sort out the facts, whether the detention was legal or not and 

whether detention conditions impaired the defense. Although the court set bail after 

2 years, the court never addressed the constitutional issues raised. 

 The government opposed any form of release six times for 2½ years and never 

offered to cure the constitutional taint. 

 The lower court denied my motions to reduce excessive bail
90

 and this court 

never determined if the bail set after two years was excessive or not although review 

                                           
89

 United States v. Carmichael, 216 F.3d 224, 227 (2d Cir. 2000) 
90

 Bail Reduction Motions, Dkt#‟s 110, 112, 118 (affidavit of Lawrence Dettelis), 

119 (Reply), 121, 5/23/05 to 7/11/05, Opposition, Dkt# 115, 6/20/05, Denial order, 

Dkt#129, 8/11/05 
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was requested (see Dkt# 197, 4/25/06, 05-2504-cr, Mandate). Just before trial my 

application for §3145(c) review of excessive bail (Orders Dkt#‟s103, 129) to this 

court was dismissed by a motions attorney, giving no reasons, but apparently 

because it was too cumbersome, being about 400 pages of submissions (Dkt#154, 

11/16/05). But the Mandate, id., does not deny, dismiss or discuss my petition. 

However, after two years of failure to cure the damage was done. Therefore, it is not 

necessary to resolve the bail issue in order to demonstrate there was no cure. But, the 

way the bail was set simply continued the detention due to a financial condition in 

violation of the Bail Reform Act, 18 U.S.C. § 3142(c)(2),
91

 (T-181-82), because the 

bail order did not allow me to use my unencumbered real estate equity, and so the 

setting of bail was no cure anyhow. 

4. Such violations are structural defects and defy harmless error analysis, hence 

prejudice need not be shown 
 

The Sixth Amendment violation constitutes a structural defect because the unlawful 

pretrial detention of over two years interfered with my choice of counsel rights and 

impaired my ability to defend. Unlike my right to effective assistance, my choice of 

counsel right is violated upon interference with my particular choice. No prejudice 

need be shown because the right is not derived from the fair trial right like effective 

assistance, where prejudice must be shown. Thus the violation of the right itself 

                                           
91

 “The judicial officer may not impose a financial condition that results in the 

pretrial detention of the person.” 
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completes the error. Gonzalez, supra at 145-148, Stein at 154B. 

„„Deprivation of the right [to counsel of choice] is „complete‟ when the 

defendant is erroneously prevented from being represented by the lawyer he 

wants, regardless of the quality of the representation he received. To argue 

otherwise is to confuse the right to counsel of choice—which is the right to a 

particular lawyer regardless of comparative effectiveness— with the right to 

effective counsel—which imposes a baseline requirement of competence on 

whatever lawyer is chosen or appointed.‟‟ Gonzalez at 148 

 

Such error infects the entire proceeding, defying harmless error analysis. The 

pretrial framework within which a trial proceeds must be protected from structural 

defects, which are analyzed differently from trial error, since it is impossible to 

determine the prejudice resulting from structural defects. This avoids speculative 

inquiry into what might occur in an “alternative universe” that would result from 

harmless error analysis in such a context. 
92

 

For the purpose of this issue, the illegality of the continued detention from the 

setting of bail by Judge Arcara on 4/25/05 and through trial is not relevant because 

the violation is complete and readily shown by the interference of counsel of choice 

through financial devastation by illegal detentions from 5/1 to 5/6/2003 and 

5/6/2003 to 4/25/2005 with no timely cure although continuously moved for. My 

factual and legal assertions of Financial devastation by erroneous detention 

impairing defense and the counsel of choice right and my demand for cure appear in 

                                           
92

 See Arizona v. Fulminante, 499 U.S. 279, 309-310, Gonzalez at 148-150 , Stein at 

157, 5 Am Jur 2d §672 
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the record after 8 months at the 12/16/2003 hearing (T67-88) and are re-alleged at 

the 4/13/2005 hearing for dismissal of the indictment for these defects. T158-162 

 Although the circumstances of my case involve much less money, a single 

practitioner accounting firm rather than KPMG, and an uncomplicated case, a 

similar error presents itself as in Stein, supra): In Stein (indictment dismissed), 

KPMG was unjustly impeded by government coercion from paying their employees 

legal defenses before and after indictment thus interfering with the counsel of choice 

right and causing the defendants to limit defenses.  In my case my single 

practitioner accounting firm was unjustly impeded from supplying resources and 

evidence for my defense by unjustly jailing the single practitioner. 

Gonzalez was a case involving an alleged conspiracy in the unlawful 

distribution of marijuana where the disqualification of chosen counsel, by the 

misapplication of the trial court‟s pro hac vice rules, was erroneous, and constituted 

structural error requiring reversal. Also, as in my case, non-choice counsel was 

hired by defendant‟s family whereas defendant‟s choice was barred. 

In this case I was illegally detained for over two years before trial caused by 

prosecutor‟s unjust, repeated detention motions against any form of release, the 

Magistrate‟s unjust detention orders and private counsel‟s failure to have the order 

reviewed. This interfered with my choice of counsel and forced me to limit my 

defense by depriving me of my otherwise available resources. Such interference 
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pervades the entire process and is constitutional error called structural defects, 

defying harmless error standards requiring reversal of the conviction. Gonzalez  

supra, at 144, 148-152, Stein supra at 156-157 

5. The only available remedy is reversal of the conviction with prejudice against 

any re-prosecution pursuant to the defense motion to dismiss (Dkt# 91) 
 

As for the remedy of such structural errors; this court recently stated in Stein; 

“Cases involving Sixth Amendment deprivations are subject to the general 

rule that remedies should be tailored to the injury suffered from the 

constitutional violation and should not unnecessarily infringe on competing 

interests.” United States v. Morrison, 449 U.S. at 364, 101 S.Ct. 665. 

Therefore, we must “identify and then neutralize the taint by tailoring relief 

appropriate in the circumstances to assure the defendant the effective 

assistance of counsel and a fair trial.” Id. at 365, 101 S.Ct. 665. Dismissal of 

an indictment is a remedy of last resort, id., and is appropriate only where 

necessary to “restore [ ] the defendant to the circumstances that would have 

existed had there been no constitutional error,” United States v. Carmichael, 

216 F.3d 224, 227 (2d Cir.2000). Stein at 144 

 

In this case I was deprived of using my own office, accounting firm and my 

other resources to defend myself in an income tax case by being unjustly jailed on 

the charges for two years. I have already gone through an unfair trial, been convicted 

and practically served the entire sentence. I almost lost everything, serving almost 

the entire sentence outside the constitutional framework. Therefore, after the 

resulting government inflicted unconstitutional punishment and financial 

devastation, the only remedy that sets things back the way they were is reversal of 

conviction. I was un-convicted before the deprivation and must stand un-convicted 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&db=708&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&serialnum=1981101937&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2016866237&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&referencepositiontype=S&serialnum=2000382157&fn=_top&sv=Split&referenceposition=227&findtype=Y&tc=-1&ordoc=2016866237&db=506&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.09&referencepositiontype=S&serialnum=2000382157&fn=_top&sv=Split&referenceposition=227&findtype=Y&tc=-1&ordoc=2016866237&db=506&vr=2.0&rp=%2Ffind%2Fdefault.wl&mt=71
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after the remedy. 

Reversal should be with prejudice because of the above circumstances and on 

double jeopardy grounds because the trial result was obtained by prosecutorial 

misconduct in repeatedly moving for no form of release for 2 ½ years in a case 

where that legal position is not permissible and release was extremely important to 

deal with the type of case and huge amount of documents (e.g. Dkt#35, adversaries 

evidence list of 114 pages (much of it seized), Dkt#‟s 143-149 gov‟t pretrial 

submissions, hundreds of pages, at least 44 proposed witnesses, over 300 exhibits, 

over 170 “3500 series” Jenks/Brady exhibits). The prosecutor also made repeated 

erroneous “proffers” to support her arguments to keep me in jail without a 

conviction, such as, claiming my house had no equity, that I was a deadbeat who did 

not pay my bills, that I had over $300,000 of money judgments outstanding that 

were “good for 20 years”, that was including my current paid up to date mortgage 

and a false sales tax warrant, and her speculated, erroneous, refuted flight risk 

scenario being repeatedly unjustly used to support pretrial detention (Dkt#‟s 75, 89, 

Opposition to release; Tr. hearings 11/18/04, 12/17/04, 4/22/05; cf. Dkt#‟s 82, 83 

(memo.), 84 (af.), Defense Motion for release).
 93

 

                                           
93

 The government has lost jurisdiction to pursue the indictment because of the 

constitutional violations, attorney misconduct, repeated violations of accepted law 

while prosecuting, all of which apply to vacating judgments. Such reversal will 

save valuable court resources that will be expended to bar re-prosecution after any 

reversal.   
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Since the constitutional violation was due to repeated prosecutorial 

misconduct or bad faith errors, double jeopardy bars re-trial.
94

 In mistrial 

proceedings in Rogan a racial slur in the closing argument barred re-trial. In 

Calderon, bad faith on the part of the government to goad defendant into requesting 

mistrial would bar re-prosecution. 

Dismissal of the Indictment is Appropriate 

 

In light of the fact that I moved to dismiss the indictment pretrial on March 1, 

2005 (Dkt#91) for this structural error that motion should have been granted. Judge 

Arcara did not make any findings or rulings per the motion to dismiss concerning 

my objections to the Magistrate‟s mooting the motion as to the legality of the 

detention and its interference with my Sixth Amendment rights (Dkt#86, #107). The 

district court judge is required to make a de novo review of the Magistrate‟s denial of 

a dispositive motion or Article III is violated. The fact that this motion was not 

decided by an Article III Judge as my objections request is structural/institutional 

error. Such error is also, reversible error. See 28 U.S.C. § 636 (b)(1), United States 

v Lothridge 324 F.3d 599, 600, (C.A.8 2003) citing United States v. Raddatz 447 U.S. 

667, 677-78.  Also, the court did not consider my re-submitted motion to dismiss 

the indictment for the Sixth Amendment violations and placed no factual findings on 
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 United States v. Calderon, 618 F.2d 88 (9
th

 Cir. 1980); State v. Rogan, 984 P.2d 

1231, (Hawai‟i 1999) 
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the record under Rule 12. See Dkt#131, 8/17/2005, omnibus motion, pp 1, 16-17. 

This court found that this issue is appealable from a final judgment and 

dismissed the interlocutory appeal. NOA (interlocutory) Dkt#139-140, U.S.C.A.2d, 

05-4782-cr Mandate, Dkt# 246, 6/20/2008 

A fair trial is no longer possible because after nearly ten years since the 

alleged criminal conduct, it is impossible to put me back on the same Constitutional 

footing I enjoyed in 2003, nearly 6 years ago. Documentary evidence and testimony 

will be nearly impossible to come by and I still have not recovered financially. I did 

not begin in forma pauperis but that has been the status since conviction. 

First, prejudice resulted due to the long 3 year pre-indictment delay, then 

detaining me unjustly for over two years post indictment, thus interfering with 

choice of counsel, defense, ruining me financially, gaining a conviction, more 

imprisonment, supervised release, barring me from my self employment (see minute 

entry, 4/20/2007), unjustly bearing the burden of a presumed felon in society, and 

forced to pay $12,000 in fines and costs while in forma pauperis (Dkt#196, Order). 

Thus the more drastic treatment of dismissing the indictment is needed to address 

the resulting prejudice. Morrison, supra at 668-69, FN 2; See Government of Virgin 

Islands v. Fahie at 253
95

 

 Dismissal of an indictment is appropriate where it is otherwise 
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 419 F.3d 249, C.A.3 (Virgin Islands), 2005 
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“impossible to restore a criminal defendant to the position he would have occupied” 

but for the Government‟s misconduct.
96

 In this case I cannot be restored to the 

position I would have enjoyed nearly 6 years ago, with my business and relations in 

tact. Therefore, dismissal of the indictment pursuant to my motion of 3/1/2005, 

Dkt#91 and my 5/13/ 2005 objections (Dkt#107) is appropriate. 

Issues B-E, pp 2-3 supra are incorporated in or flow from issue A. 
 

My right to use my own legitimate resources for counsel of choice and 

defense without unjust government interference is the most pervasive right for it 

affected my ability to assert all my other rights. Cronic at 653-54 

I am unable to brief these issues due to time and size constraints and 

interference with my appeal rights. A motion concerning this is being filed after the 

brief. 

Issue F, Speedy Trial Act (The Act) violation 
 

Although defense motion to dismiss for violating the Speedy trial act first appears 

on this record at the 11/18/2004 hearing (T-152, Dkt#58, Motion to Dismiss for 

delay), and was raised prior to trial in writing and orally, (Dkt# 153, 11/15/2005, 

Substantive Defenses pp1-14; Dkt# 252, Tr. 11/17/05 10:08AM, pp 2-5) the 

government was never put to their burden to show the Act was not violated, and the 

court never decided the issue. Once a defendant raises this issue, demonstrating 
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 United States v. Artuso, 618 F.2d 192, 196-97 (2d Cir. 1980) 
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enforcement rests with the government and court.
97

  However, because I could not 

argue the issue as well as I could if my defense was not impaired, issue A structural 

error pervades and compromised my ability to assert this right as well. 

Issue G, Unlawful Seizure Motion never decided 

 

Because of the unjust detention and Cronic errors pretrial motions were not or could 

not be filed (Dkt#90, Defense Motion, pp1-2, T170-175). But the unlawful seizure 

issue was raised pretrial at hearings before the Judge and Magistrate (T154-155, 

T170-171, Dkt# 141, pp1-3, item 10, #153, id., pp3-4) but a suppression hearing was 

never scheduled as is my right. However, issue A structural error pervades and 

compromised my ability to assert this right. 

Issue H Trial Errors as set forth on pp 3-4, supra 
 

Facts relevant to Trial Errors are not briefed in this appeal because Briefing would 

be extensive and Issue A, structural error pervaded the framework of the trial and is 

not subject to harmless error review. If this court decides some trial prejudice is 

required to establish reversible error, ample trial prejudice is shown by the fact that I 

had to proceed pro se, was prevented from hiring counsel of choice, and my ability to 

research and file pretrial motions, access the law, interview witnesses, hire expert 

witnesses and a defense team was impaired. My ability to make a belief system 

defense was also impaired and unjustly denied by barring me from submitting or 
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discussing the statutes, regulations and case law I relied on for my tax positions to 

demonstrate my state of mind. My ability to block the submission of the “protective 

claims” as evidence of refund claims was impaired (counts 12-16) and my ability to 

demonstrate noncompliance by IRS personnel with their own administrative due 

process requirements in counts 1-11, 12-16, and 17-20 because I could not interview 

the witnesses I needed or access the law. This was all due to the unjust detention and 

would have shed reasonable doubt or required dismissal of charges. This case boils 

down to who the jury wants to believe. Since I could not make the defense I wanted, 

I could not convince the jurors, especially not being able to seek out and interview 

witnesses and experts familiar with these issues. Due to size and time constraints of 

this brief it is requested issue H be briefed separately if necessary. 

Issue I (Fining error) 
 

Granting prosecutor‟s post trial motion for “costs of prosecution” (Dkt#179) of 

$10,000 as mandatory under Internal Revenue Code §7206(2) was error (Dkt#196, 

Decision and Order). Also, the “Costs” do not appear in the Judgment (see Dkt#199) 

and are therefore invalid.
98

 My motion to bar such (See Dkt#192) should have been 

granted because the State cannot penalize the exercise of my Constitutional right to 

trial.
99

 If I pled guilty I would not have been subject to $10,000 mandatory costs. 
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 28 U.S.C. §1920 mandates any imposition of costs must appear in the Judgment 
99

 Fuller v. Oregon, 417 U.S. 40, 54 (1974) 
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The inevitable effect of such provision is to discourage assertion of my Fifth 

Amendment right not to plead guilty and to deter exercise of my Sixth Amendment 

right to demand a jury trial.
100

 This violates due process and also the equal 

protection clause of the Fourteenth Amendment. This court has already expressed 

concern that assessing mandatory costs of criminal prosecutions would “chill the 

assertion of constitutional rights by penalizing those who choose to exercise 

them.”
101

 

Also, the government received costs of $2,935 for PRETRIAL transcripts 

never used in the trial and $2,200 for copying Discovery to me they falsely claim I 

“refused”. The government has to pay the costs of providing copies of their 

discovery (Rule 16). These are not permissible costs under 28 U.S.C. §1920. See 

Glover at 878, n. 1. Also their witness fees of $3262 are excessive and I never 

received the requested breakdown to assess them. 

The Judge found I was not able to pay a fine (Dkt#239, Tr. Sentencing, 

5/10/2006 p67) and I was in forma pauperis at and since the time of the $10,000 

grant. This court should decline to extend the 7
th
 Circuit‟s reasoning in Jungels to my 

Constitutional arguments, where they found costs assessed as mandatory under 

§7206, against an indigent, was not an abuse of discretion.
102
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 United States v. Jackson, 390 U.S. 570, 581 (1968) 
101

 United States v. Glover, 588 F.2d 876, 878-79 (2d Cir. 1978), citing Jackson 
102

 United States v. Jungels, 910 F.2d 1501, 1503-04 (7
th
 Cir. 1990) 
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A proper pretrial notice should be required if the government intends to seek 

costs of prosecution because the law, although using the word “shall” charge costs, 

does not apply “notwithstanding” any other laws or rules to the contrary. 

The Public law dealing with costs of prosecution is 28 U.S.C. §1918(b) and is 

clearly discretionary.
103

 Title 26 U.S.C. §7206(2) can be interpreted as 

discretionary- mandating any one or all three punishments, a fine of not more than 

$100,000 or, not more than 3 years of prison, both, and costs of prosecution in any 

case, within the sound discretion of the Judge.
 104

 

Title 26 U.S.C. §7206(2) is not positive law, it is a rebuttable presumption of 

law, and no such underlying public law exists to support a mandatory reading of the 

statute. Title 28 on the other hand is positive law and therefore legal evidence of the 

law. The presumption was and is rebutted. The prosecutor must show by other 

positive law that this statute can override the longstanding constitutional traditions 

against charging poorer defendants for criminal prosecutions in violation of the 

Eighth Amendment proscription against excessive fines, Constitutional notice, due 

process and equal protection requirements, and bar against penalizing the exercise 

of Constitutional privilege. In light of the above, non-discretionary charging of 

                                           
103

 28:§1918(b) “Whenever any conviction for any offense not capital is obtained in 

a district court, the court may order that the defendant pay the costs of prosecution.” 
104

 The relevant text of 26:§7206 reads: “…shall be guilty of a felony and, upon 

conviction thereof, shall be fined not more than $100,000 ($500,000 in the case of a 

corporation), or imprisoned not more than 3 years, or both, together with the costs of 

prosecution.” 



 

 

67 

 

$10,000 costs must be reversed. 

Issue J (Supervised Release conditions modification error) 
 

Whether occupational restrictions prohibiting defendant from running his 

pre-existing non-income tax related businesses, all forms of self employment, and all 

forms of power of attorney; and requiring all use of credit be approved by probation 

officer, even after fine was paid in full, were valid modifications of supervised 

release conditions? 

 

This issue is briefed in an appellant‟s motion and affidavit filed with this court 

on 9/12/08.
105

 The relevant facts and legal arguments are set forth therein and are 

re-asserted here in their full force and effect in support of this issue. I am requesting 

a waiver of re-submitting the papers in Brief form because this is a CJA pro se 

appeal and I request being relieved of the additional hardship of re-writing as well as 

for size and time considerations of this Brief filing. 

The motion also requested additional relevant transcripts, which was granted 

by this court‟s order dated 10/29/08. The order reserved this issue for appeal. The 

additional record provided by the transcripts further shows the invalid nature of the 

modification.
 106

 

The opposition may claim I agreed to the modifications. An additional reason 

why a legitimate agreement or contract for the modification cannot be construed 

                                           
105

 Defendant-Appellant‟s- Motion to Reverse or Remand Special Occupational 

Conditions of Supervised Release and Reschedule, filed, this docket 9/12/2008 
106

 See Dkt#‟s 254, 255, Tr. 4/2/2007 and 4/20/ 2007, Modification hearings 
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from the record, besides the coercion argument nullifying any agreement I made in 

the Motion, is that any agreement is invalid when the subject matter are not lawful, 

and therefore cannot support a valid contract, i.e. the occupational restrictions, not 

being directly related to the crime, are contrary to the Sentencing Guidelines and 

statutes. Also, nothing is in writing. The probation officer did not follow the district 

court‟s verbal order to file a written order. No written order was made. All federal 

criminal judgments must be written and filed. The probation office has claimed they 

can enforce the minute entry. I disagree. See Minute Entry 4/20/2007. For all of the 

above, the release modifications made 4/20/2007 should be reversed. 

I am filing a separate motion showing this release modification has unjustly 

interfered with this appeal briefing. 

Issues K-M (Sentencing Error), See Pages 4-5 Supra 

 

Due to the size of this brief and time constraints it is requested that Sentencing Error 

issues be allowed separate briefing. 

CONCLUSION 
 

The foregoing demonstrates that structural error occurred in the pretrial 

proceedings in the form of unjust interference with my counsel of choice rights and 

impairment to my defense in violation of the Sixth Amendment caused by an unjust 

or unlawful pretrial detention that was never cured. This requires reversal of the 

conviction, with prejudice in this case, and, also in this case, dismissal of the 
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indictment. 

Defendant requests further briefing the other issues including trial and 

sentencing error reserved in this appeal separately, if necessary, after this issue is 

decided, because the motion to dismiss for illegal detention interfering with choice 

of counsel was made pretrial on 3/1/2005 before any of the other issues were raised, 

pervades all the other issues, and was never determined with factual findings stated 

on the record, as is my right under Rule 12 and Article III. 

Wherefore in light of the foregoing I request reversal of the conviction with 

prejudice, dismissal of the indictment and vacating the sentence, including the 

$10,000 cost award and the release modification. 

 

Respectfully Submitted 

 

    ___________________________, 3/8/2009 

    Joseph Dettelis, pro se 

 


